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Report on application under Section 5 of the Planning and Development Act 

2000 (as amended) 

 

File Reference number EC-152-26 

Applicant(s) John & Sinead Herlihy 

Location Ballyania,  

Kilmallock,  

Co. Limerick  

V35AE35 

 

Description of Site and Surroundings: 

The subject site is located within the rural townland of Ballyania, north of Kilmallock. The 

dwelling is accessed from the L-51209 local road to the north. The site area is not stated on 

the submitted drawings but includes another family home and a farmyard and appears to be 

approximately as 0.87 hectares.  The existing dwelling that is subject to the section 5 

application is stated as being 128sqm in area. The form of the existing dwelling is single storey 

with an entrance hall on the north elevation and a kitchen/wc extension on the southern 

elevation. 

 

Proposal: 

 

This is an application requesting a Section 5 Declaration on whether the following works are 

or are not development or are or are not exempted development: 

Construct a single storey extension to the rear of the house with a floor area of 41 sqm. 

 

This Section 5 application includes the following: 

• Application form 

• Site location Map 

• Dwg 01 – Site Layout showing proposed extension 

• Dwg 02 -  Existing house plans and elevations 

• Dwg 03 – Proposed house plans and elevations 

• Dwg 04 - Proposed house plans and elevations 

 

 

Planning History: 

 

Subject site:  

There is no planning history on the subject site. 

 

Adjacent:  

File no. Decision Description 

17811 CONDITIONAL the construction of a cubicle 

shed with slatted tanks (ii) 

silage slab and all 

associated site works 
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Enforcement History: 

None on file. 

 

 

Relevant An Coimisiún Pleanála referrals: 

N/A 

 

 
Assessment: 

 

Consideration as to whether a development constitutes exempted development or not is 

governed by Sections 4 and 5 of the Planning and Development Act 2000 (as amended) and 

Articles 5, 6, 7, 8, 9, 10 and 11 of the Planning and Development Regulations 2001 (as 

amended). 
 

Is the proposal development? 

 

Section 2(1) in this Act, except where otherwise requires –   

  

‘works’ includes any act or operation of construction, excavation, demolition, 

extension, alteration, repair or renewal and, in relation to a protected structure or proposed 

protected structure, includes any act or operation involving the application or removal of 

plaster, paint, wallpaper, tiles or other material to or from the surfaces of the interior or 

exterior of a structure.  

  

‘structure’ as any building, structure, excavation, or other thing constructed or made on, in 

or under any land, or part of a structure so defined, and –   

(b) in relation to a protected structure or proposed protected structure, includes—  

(i) the interior of the structure,  

(ii) the land lying within the curtilage of the structure,  

(iii) any other structures lying within that curtilage and their interiors, and  

(iv) all fixtures and features which form part of the interior or exterior of any structure or 

structures referred to in subparagraph (i) or (iii);  

   

Section 3(1) defines ‘development’ as ‘the carrying out of any works on, in, over or under 

land or the making of any material change in the use of any structures or other land’.   

 

The proposal concerns, 

• Construction of a single storey extension 41 sqm. 

• It is noted that the design of the extension is higher than a standard single storey 

extension at 3.9m and has a flat roof. 

• The proposed extension would increase the eaves level and in so doing alter the 

pitch of the rear roof of the existing house.  

It is considered that the proposed works do constitute development in the context of the 

definition of development quoted above. 
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Is the proposal exempted development? 

 

The Planning & Development regulations which deal with house extensions have recently 

been amended. 

 

Planning & Development (Exempted Development Act (Act of 2000) Regulations 2026 S.I. no. 

338 came into force on 27th July 2026.  

 

To assess whether the proposed development is exempted development, the proposed 41m2 

rear extension will be assessed under Class 1 of Part 1 of Schedule 2 of the Planning and 

Development Regulations 2001 (as amended).  

 

Class 1 

 

The extension of a house, by the construction or erection of an extension      

(including a conservatory) to the rear of the house or by the conversion for use as      

part of the house of any garage, store, shed or other similar structure attached to the 

rear or to the side of the house.     

 

1. (a) Where the house has not been extended previously, the floor area of any such 

extension shall not exceed 45 square metres. 

 

The submitted plans for the existing house show a small extension to the rear of the house. 

The application form states that the main dwelling house was constructed in the 1920s and 

that the existing rear extension was constructed in 1954. As the existing rear extension was 

constructed prior to 1964 therefore the area of this extension would not be included in the 

quantum of floor area considered under this exemption assessment. 

 

(b) Subject to paragraph (a), where the house is terraced or semi-detached, the floor 

area of any extension above ground level shall not exceed 12 square metres. 

 

There is no above ground level extension proposed.  

 

(c) Subject to paragraph (a), where the house is detached, the floor area of any 

extension above ground level shall not exceed 20 square metres. 

 

There is no above ground level extension proposed.  

 

2. (a) Where the house has been extended previously, the floor area of any such 

extension, taken together with the floor area of any previous extension or extensions 

constructed or erected after 1 October 1964, including those for which planning 

permission has been obtained, shall not exceed 45 square metres. 

 

The floor area of the extension shall not exceed 45 metres. It is stated as 41 sqm.  

 

The application form states that the existing rear extension was constructed in 1954. 

 

Therefore, it is considered that the proposed increase in floor area does not exceed 45 sqm. 

 

(b) Subject to paragraph (a), where the house is terraced or semi-detached and has 

been extended previously, the floor area of any extension above ground level taken 
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together with the floor area of any previous extension or extensions above ground 

level constructed or erected after 1 October 1964, including those for which planning 

permission has been obtained, shall not exceed 12 square metres. 

 

The house is detached therefore this section does not apply. 

 

(c) Subject to paragraph (a), where the house is detached and has been extended 

previously, the floor area of any extension above ground level, taken together with the 

floor area of any previous extension or extensions above ground level constructed or 

erected after 1 October 1964, including those for which planning permission has been 

obtained, shall not exceed 20 square metres. 

 

The house is detached and appears to have been extended previously. 

 

There is no above ground floor extension proposed.  

 

3. Any above ground floor extension shall be a distance of not less than 2 metres 

from any party boundary. 

 

There is no above ground floor extension proposed.  

 

4. (a) Where the rear wall of the house does not include a gable, the height of the walls 

of any such extension shall not exceed the height of the rear wall of the house. 

 

The rear wall of the house does not include a gable.  

 

The submitted drawings no. 03 & 04 show the wall heights of the proposed extension 

exceeding the eaves height of the rear wall of the house. 

 

The existing height of the rear wall or eaves of the house is shown as 2.78m. 

 

The height of the proposed extension is shown as 3.9m 

 

Therefore these dimensions render the development proposal not to be exempted 

development. 

 

 

(b) Where the rear wall of the house includes a gable, the height of the walls of any 

such extension shall not exceed the height of the side walls of the house. 

 

The rear wall of the house does not include a gable. The section does not apply.   

 

(c) The height of the highest part of the roof of any such extension shall not exceed, in 

the case of a flat roofed extension, the height of the eaves or parapet, as may be 

appropriate, or, in any other case, shall not exceed the height of the highest part of 

the roof of the dwelling.      

 

The proposed extension has a flat roof. The height of the proposed flat roof does exceed the 

height of the eaves of the building. It does not exceed the height of the highest part of the 

roof of the dwelling. 
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Therefore these dimensions render the development proposal not to be exempted 

development. 

 

5. The construction or erection of any such extension to the rear of the house shall 

not reduce the total area of private open space within the curtilage of the house, 

reserved exclusively for the use of the occupants of the house to less than 25 square 

metres. 

 

The submitted site layout plan does not clearly show the private open space within the 

curtilage of the dwelling house. 

 

Further information on this issue would be sought if the proposal is considered to qualify as 

exempted development. 

 

6. (a) Any window proposed at ground level in any such extension shall not be less 

than 1 metre from the boundary it faces. 

 

The proposed ground windows will not be less than 1 metre from the boundary they will face. 

 

(b) Any window proposed above ground level in any such extension shall not be less 

than 8 metres from the boundary it faces. 

 

There is no above ground level extension proposed. 

 

(c) Where the house is detached and the floor area of the extension above ground 

level exceeds 12 square metres, any window proposed at above ground level shall not 

be less than 8 metres from the boundary it faces. 

 

There is no above ground level extension proposed.  

 

7. The roof of any extension shall not be used as a balcony or terrace. 

 

The roof of the extension will not be used as a balcony or terrace.  

 

8. This exemption shall only be used on the principal house and not any additional 

detached house within the curtilage of the principal house. 

 

This exemption will only be used on the principal house.  

 

 

Article 9 Restrictions 

 

Planning and Development Regulations 2001 – 2025 

 

Article 9(1) 

Development to which article 6 relates shall not be 

exempted development for the purposes of the 

Act— 

 

(a) if the carrying out of such development would— 
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(i) contravene a condition attached to a permission 

under the Act or be inconsistent with any use specified 

in a permission under the Act, 

 

N/A 

(ii) consist of or comprise the formation, laying out or 

material widening of a means of access to a public road 

the surfaced carriageway of which exceeds 4 metres in 

width, 

 

N/A 

(iii) endanger public safety by reason of traffic hazard or 

obstruction of road users, 

N/A 

(iiia) endanger public safety by reason of hazardous 

glint and/or glare for the operation of airports, 

aerodromes or aircraft, 

N/A 

(iv) except in the case of a porch to which class 7 

specified in column 1 of Part 1 of Schedule 2 applies 

and which complies with the conditions and limitations 

specified in column 2 of the said Part 1 opposite the 

mention of that class in the said column 1, comprise the 

construction, erection, extension or renewal of a building 

on any street so as to bring forward the building, or any 

part of the building, beyond the front wall of the building 

on either side thereof or beyond a line determined as 

the building line in a development plan for the area or, 

pending the variation of a development plan or the 

making of a new development plan, in the draft variation 

of the development plan or the draft development plan, 

 

N/A 

(v) consist of or comprise the carrying out under a public 

road of works other than a connection to a wired 

broadcast relay service, sewer, water main, gas main or 

electricity supply line or cable, or any works to which 

class 25, 26 or 31 (a) specified in column 1 of Part 1 of 

Schedule 2 applies, 

 

N/A 

(vi) interfere with the character of a landscape, or a view 

or prospect of special amenity value or special interest, 

the preservation of which is an objective of a 

development plan for the area in which the development 

is proposed or, pending the variation of a development 

plan or the making of a new development plan, in the 

draft variation of the development plan or the draft 

development plan, 

 

N/A 
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(vii) consist of or comprise the excavation, alteration or 

demolition (other than peat extraction) of places, caves, 

sites, features or other objects of archaeological, 

geological, historical, scientific or ecological interest, the 

preservation, conservation or protection of which is an 

objective of a development plan or local area plan for 

the area in which the development is proposed or, 

pending the variation of a development plan or local 

area plan, or the making of a new development plan or 

local area plan, in the draft variation of the development 

plan or the local area plan or the draft development plan 

or draft local area plan, 

N/A 

(viiA) consist of or comprise the excavation, alteration or 

demolition of any archaeological monument included in 

the Record of Monuments and Places, pursuant to 

section 12 (1) of the National Monuments (Amendment) 

Act 1994, save that this provision shall not apply to any 

excavation or any works, pursuant to and in accordance 

with a consent granted under section 14 or a licence 

granted under section 26 of the National Monuments Act 

1930 (No. 2 of 1930) as amended, 

N/A 

(viiB) comprise development in relation to which a 

planning authority or An Bord Pleanála is the competent 

authority in relation to appropriate assessment and the 

development would require an appropriate assessment 

because it would be likely to have a significant effect on 

the integrity of a European site, 

N/A 

(viiC) consist of or comprise development which would 

be likely to have an adverse impact on an area 

designated as a natural heritage area by order made 

under section 18 of the Wildlife (Amendment) Act 2000. 

N/A 

(viii) consist of or comprise the extension, alteration, 

repair or renewal of an unauthorised structure or a 

structure the use of which is an unauthorised use, 

 

N/A 

(ix) consist of the demolition or such alteration of a 

building or other structure as would preclude or restrict 

the continuance of an existing use of a building or other 

structure where it is an objective of the planning 

authority to ensure that the building or other structure 

would remain available for such use and such objective 

has been specified in a development plan for the area 

or, pending the variation of a development plan or the 

making of a new development plan, in the draft variation 

of the development plan or the draft development plan, 

 

N/A 
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(x) consist of the fencing or enclosure of any land 

habitually open to or used by the public during the 10 

years preceding such fencing or enclosure for 

recreational purposes or as a means of access to any 

seashore, mountain, lakeshore, riverbank or other place 

of natural beauty or recreational utility, 

N/A 

(xi) obstruct any public right of way, N/A 

(xii) further to the provisions of section 82 of the Act, 

consist of or comprise the carrying out of works to the 

exterior of a structure, where the structure concerned is 

located within an architectural conservation area or an 

area specified as an architectural conservation area in a 

development plan for the area or, pending the variation 

of a development plan or the making of a new 

development plan, in the draft variation of the 

development plan or the draft development plan and the 

development would materially affect the character of the 

area, 

N/A 

(b) in an area to which a special amenity area order 

relates, if such development would be 

development:— 

 

(i) of class 1, 3, 11, 16, 21, 22, 27, 28, 29, 31, (other 

than paragraph (a) thereof ), 33 (c) (including the laying 

out and use of land for golf or pitch and putt or sports 

involving the use of motor vehicles, aircraft or firearms), 

39, 44 or 50(a) specified in column 1 of Part 1 of 

Schedule 2, or 

N/A 

(ii) consisting of the use of a structure or other land for 

the exhibition of advertisements of class 1, 4, 6, 11, 16 

or 17 specified in column 1 of Part 2 of the said 

Schedule or the erection of an advertisement structure 

for the exhibition of any advertisement of any of the said 

classes, or 

N/A 

(iii) of class 3, 5, 6, 7, 8, 9, 10, 11, 12 or 13 specified in 

column 1 of Part 3 of the said Schedule, or 

N/A 

(iv) of any class of Parts 1, 2 or 3 of Schedule 2 not 

referred to in subparagraphs (i), (ii) and (iii) where it is 

stated in the order made under section 202 of the Act 

that such development shall be prevented or limited, 

N/A 

(c) if it is development to which Part 10 applies, 

unless the development is required by or under any 

statutory provision (other than the Act or these 

Regulations) to comply with procedures for the 

purpose of giving effect to the Council Directive, 

N/A 
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(d) if it consists of the provision of, or modifications 

to, an establishment, and could have significant 

repercussions on major accident hazards. 

N/A 

Article 9(2) 

Sub-article (1)(a)(vi) shall not apply where the 

development consists of the construction by any 

electricity undertaking of an overhead line or cable not 

exceeding 100 metres in length for the purpose of 

conducting electricity from a distribution or transmission 

line to any premises. 

N/A 

Article 9 (3) 

For the avoidance of doubt, sub-article (1)(a)(vii) shall 

not apply to any operation or activity in respect of which 

a Minister of the Government has granted consent or 

approval in accordance with the requirements of 

regulation 31 of the Habitats Regulations 1997, and 

where regulation 31(5) does not apply. 

N/A 

  

 

Appropriate Assessment 

 

Having regard to the nature and scale of the proposed development and the absence of 

proximity or connectivity to a Natura 2000 European Site, no Appropriate Assessment issues 

arise, and it is not considered that the proposed development would be likely to have a 

significant effect individually or in combination with other plans or projects, on a European 

Site. An appropriate assessment screening report and determination is attached to this report.  

 

Environmental Impact Assessment 

 

Having regard to the nature, size and location of the proposed development and to the criteria 

set out in Schedule 7 of the Regulations it has been concluded at preliminary examination that 

there is no real likelihood of significant effects on the environment arising from the proposed 

development. EIA, therefore, is not required.  

Conclusion/Recommendation 

 

Proposed development: Rear Extension to single storey detached house (41sqm) 

Key issues arising: 

Class 1 –  

4 (a) The proposed wall heights exceed the eaves height of the rear wall of the house. 

 

4 (c) The proposed wall heights exceed the eaves height of the rear wall of the house. 

 

5 It is not clear from the submitted site layout plan where the private open space for the 

existing dwelling house is located and what its area is. It is therefore difficult to assess 

if the proposed structure would reduce this area of amenity space. 
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Conclusion 

The proposed development has been assessed against the scope of exempted development 

under Class 1 of the Planning and Development Regulations 2001 (as amended). 

 

Regard has been had to – 

(a) Sections 2, 3 and 4 of the Planning and Development Act 2000 (as amended); 

(b) Article 6, 9, Class 1 of Part 1 of Schedule 2 of the Planning and Development 

Regulations 2001 (as amended);  

(c) The plans and particulars submitted with the application received on the 19th of August 

2026  

 

The proposed development is not exempted development. The reason for this is that the 

design of the roof of the proposed extension exceeds the eaves height of the existing dwelling 

house which does not meet the criteria set out in under Class 1, section 4 (a) & (c) of the 

Planning and Development Regulations 2001 (as amended). 

 

Assistant Planner   

  

David Mooney Date: 10/09/2026  

Signature:  

   

   

   

Senior Executive Planner  

   

 Barry Henn Date: 11/09/2026  

  

Signature  
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Signature and Date of Recommending Officer:  

 

David Mooney – Assistant Planner  

_______________ 

10/09/2026 

 

Signature and Date of the Decision Maker: 

 

 

11/09/2026 

_______________   

   

 

 











