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Report on application under Section 5 of the Planning and Development Act 
2000 (as amended)  
  
File Reference number  EC-059-26  

Applicant(s)  Audrey Cummins  

Location  Crean Athlacca,  
Kilmallock  
Co. Limerick  
V35 ET81  

  
  
Description of Site and Surroundings:  

  
The site is located in the townland of Crean which is to the west of Bruff and there is access 
off the L-1415 local road. There is a vernacular dwelling on site which has been vacant for 
many years with signs of dereliction.   
 
Proposal:  
  
This is an application requesting a Section 5 Declaration on whether the following works are 
or are not development or are or are not exempted development:  

• The applicant is proposing the repair and refurbishment of the house, 
construction of rear extension and provision of first floor in existing dwelling. 

  
This Section 5 declaration includes the following:  

• Personal letter  
• Cover letter 
• Application form  
• Site location  
• Elevations   
• Floor plans  

   
  

Planning History:  
  
Subject site:  
EC-035-26. Proposal comprising the significant refurbishment of the existing structure 
and construction of a 39.9m2 two-storey rear extension, is considered development and not 
exempt development.  
  
062065 – Withdrawn - Construction of extension to side and rear and new roof over existing 
flat room and demolish existing front annex.  
  
Adjacent:   
  
211482 – Withdrawn – The construction of a dwelling house, garage, entrance, waste 
water treatment system, percolation area and all associated site works and retention 
permission for a mobile home for the duration of the build.  
  
23146 – Withdrawn – Construction of a dwellinghouse, garage, entrance, wastewater 
treatment system, percolation area and all associated site works and retention permission 
for a mobile home for the duration of the build.  
  
Enforcement History:  
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N/A.  
  
Relevant An Coimisiún Pleanála referrals:  
  
RL3395  
RL.3352   
ABP-304512-19  
   
Assessment:  
  
Consideration as to whether a development constitutes exempted development or not is 
governed by Sections 4 and 5 of the Planning and Development Act 2000 (as amended) and 
Articles 5, 6, 7, 8, 9, 10 and 11 of the Planning and Development Regulations 2001 (as 
amended).  
  
  
Is the proposal development?  
  
Section 2(1) in this Act, except where otherwise requires –    
  
“habitable house” means a house which—   
(a) is used as a dwelling,   
(b) is not in use but when last used was used, disregarding any unauthorised use, as a 
dwelling and is not derelict, or   
(c) was provided for use as a dwelling but has not been occupied;  
   
‘works’ includes any act or operation of construction, excavation, demolition, 
extension, alteration, repair or renewal and, in relation to a protected structure or proposed 
protected structure, includes any act or operation involving the application or removal of 
plaster, paint, wallpaper, tiles or other material to or from the surfaces of the interior or 
exterior of a structure.   
   
‘structure’ as any building, structure, excavation, or other thing constructed or made on, in 
or under any land, or part of a structure so defined, and –    
(b) in relation to a protected structure or proposed protected structure, includes—   
(i) the interior of the structure,   
(ii) the land lying within the curtilage of the structure,   
(iii) any other structures lying within that curtilage and their interiors, and   
(iv) all fixtures and features which form part of the interior or exterior of any structure or 
structures referred to in subparagraph (i) or (iii);   
    
Section 3(1) defines ‘development’ as ‘the carrying out of any works on, in, over or under 
land or the making of any material change in the use of any structures or other land’.    
   
  
Is the proposal exempted development?  
  
As can be seen in the photos appended to this report, the site inspection found missing 
doors and windows, overgrown vegetation penetrating the wall head and eaves, damaged 
masonry along the front elevation and an exposed internal structure. Following this site 
inspection, it is considered that the existing site structure is in a state of dereliction, whereby 
residential use has been abandoned and works required to restore use as a habitable house 
would constitute a material change of use.   
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Similar cases relating to extensions and renovations to derelict dwellings have been referred 
to the board, RL3395, RL.3352 ABP-304512-19. In all three cases, the board concluded that 
the works would constitute a material change of use for reasons relating to the concepts of 
‘abandonment of the residential use’ and the resumption of a habitable use of each building. 
It was the board’s opinion that the works would not be exempt from planning permission 
given the potential planning implications from the change of use.  
  
Under the definition of “habitable house” in the Planning and Development Act 2000 (as 
amended), a building that was last used as a dwelling and is not derelict qualifies as a 
habitable house. The structure in this case is derelict and therefore does not constitute a 
habitable house or a functioning dwellinghouse for the purposes of Part 1 of Schedule 2 of 
the Planning and Development Regulations (2001). Accordingly, the proposed rear 
extension would not consist of works to a dwellinghouse within the meaning of exempted 
development Class 1, and the works would, in any event, involve substantial 
reconstruction.   
  
Furthermore, Section 4(1)(h) of the Planning and Development Act 2000 (as amended) does 
not apply, as the works would materially affect the external appearance due to the need 
for substantial reconstruction. The works therefore constitute development but not exempted 
development.  
 
Additional supporting documentation is included with the application; a cover letter outlines 
the applicant’s personal circumstances and long-established links to the area. A 
photographic survey of the dwelling is submitted along with a letter from the ESB which 
confirms the dwelling was last connected to the electricity network in 2014, it is considered 
this demonstrates the period of vacancy which has resulted in the dwelling becoming 
derelict.  
 
The cover letter provides details on the existing structure and previous residential use, the 
applicants state this dwelling has been temporarily vacant and the lack of services reflect 
non-occupation and a schedule of works is also included.  
  
It is also noted that on the previous planning application which was withdrawn on site, 
concerns were raised in relation to the septic tank system and the suitability of same to 
serve a dwelling which would be extended.  
 
The additional information submitted by the applicant does not change the issues raised in 
the previously submitted section 5 declaration, particularly concerning the fact that the 
upgrades to the structure would be a material change of use given its current state.   
 
Article 9 Restrictions  
  
The proposed development is restricted by Article 9 of the Planning and Development 
Regulations 2001 (as amended):  
  
The development proposal would reinstate access to a public road by the material widening 
of the site entrance triggering Article 9 (1)(a)(ii) – consist of or comprise the formation, laying 
out or material widening of a means of access to a public road the surfaced carriageway of 
which exceeds 4 metres in width & Article 9 (1)(a)(iii) – endanger public safety by reason of 
traffic hazard or obstruction of road users  

  
Appropriate Assessment  
  
Having regard to the nature and scale of the proposed development and the absence of   
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proximity or connectivity to a Natura 2000 European Site, no Appropriate 
Assessment issues arise and it is not considered that the proposed development would be 
likely to have a significant effect individually or in combination with other plans or projects, on 
a European  Site. An appropriate assessment screening report and determination is 
attached to this  report.  
   
Environmental Impact Assessment  
  
Having regard to the nature, size and location of the proposed development and to the   
criteria set out in Schedule 7 of the Regulations it has been concluded at preliminary   
examination that there is no real likelihood of significant effects on the environment arising   
from the proposed development. EIA, therefore, is not required.  
  
Conclusion/Recommendation  
  
The proposal comprising the repair and refurbishment of the house, construction of rear 
extension and provision of first floor in existing dwelling is considered development. 
However, as the structure is derelict and no longer functions as a habitable house under the 
meaning given by Section 2(1) of the Planning and Development Act 2000 (as amended), 
the proposed works would constitute the reinstatement of residential use, 
requiring substantial reconstruction outside the scope of exempted development regulation.   
  
Regard has been had to –    
(a) Section 2, 3 and 4 of the Planning and Development Act 2000 (as amended)    
(b) Article 6, 9 & Schedule 2 of the Planning and Development Regulations, 2001 (as 
amended)   
(c) The plans & particulars submitted with the application received on 15th April 2026.    
   
It is therefore considered that said works are development but not exempted development 
under Section 2(1) and 3(1) of the Planning and Development Act 2000 (as amended) and 
Article 9 (1)(a)(ii)  of the Planning and Development Regulations 2001 (as amended).   
   

 

Assistant Planner  

(Print Name) 

John Wallace Date: 

Signature: 

 
 

26/05/2026 

Senior Executive 

Planner  

 

Barry Henn  Date: 

Signature: 

  

28/05/2026 
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Conclusion: AA is not required.  

   

   Tick as appropriate:  Recommendation:  

   

i. It is clear that there is 

no likelihood of significant 

effects on a European Site  

   

☒   

The proposal can be screened 

out: Appropriate 

Assessment not required.   

ii. It is uncertain whether the 

proposal will have a 

significant effect on a 

European Site  

   

 ☐  

   

  ☐  Request further 

information to complete 

screening  

   

  ☐   Request NIS  

   

  ☐   Refuse planning 

permission  

   

iii. Significant effects are 

likely  

   

  ☐   

   

   

  ☐   Request NIS  

   

  ☐   Refuse planning 

permission  

   

Signature and Date of 

Recommending Officer:  

  

 

 

_______________________  

John Wallace 

Assistant Planner  

26/05/2026  

Signature and Date of the 

Decision Maker:   
 

Barry Henn, SEP 
28/05/2026 
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Appendix 3 Site visits photos   
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