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Report on application under Section 5 of the Planning and Development Act 2000 (as 

amended) 

 

File Reference number EC-022-26 

Applicants D. W. Apartments  

Location “Tierney’s Old Bike Shop” 
Sarsfield Street  
Kilmallock 
Co. Limerick 
V35 X407 

 

Description of Site and Surroundings: 

 

The site is located on Sarsfield Street, the R-512 strategic regional road, in the town of 

Kilmallock. The development proposal concerns a a terraced four-bay two-storey house, 

built c. 1830, with a pitched slate roof, a parapet with pediment and a decorative shopfront 

façade, locally known as “Tierney’s Old Bike Shop”. The original structure has also seen a 

one and half storey extension attached to the rear.  

 

Kilmallock Local Area Plan 2019-2025 (extended to 2029) 

 

Zoning: 

 

Tierney’s Old Bike Shop is a Protected Structure (no. 1371), registered as a site of regional 

importance on the NIAH (reg no. 21813004), falling within the Kilmallock ACA and Town 

Centre land use zoning objectives. 

 

Town Centre land use zoning -  

 

The purpose of this zoning is to protect and enhance the character of Kilmallock’s town 

centre to provide for, and improve retailing, residential, commercial, office, tourism related 

development, cultural and other appropriate uses. The Council seeks to: 

 

• Enhance and support the development of the town centre as the principal location for 

retail, residential development and commercial uses 

 

• Improve the quality of the public realm in any proposals for the redevelopment of the 

town centre, including hard and soft landscaping  

 

• Promote improved pedestrian accessibility, permeability and safety within any proposed 

redevelopment of the town centre 

 

• Dwelling/Residential/apartment development is open to consideration under the 

Kilmallock land use zoning matrix. 

 

National Monuments Map 

 

• The site falls under the Historic Town RMP LI047‑022001 and Zone of Notification 

surrounding the medieval town core and monuments. 



 

2 
 

 

6.2 Archaeological significance of Kilmallock  

 

• “Under the National Monuments (Amendment) Act, 1994 exempted development under 

the Planning and Developments Act 2000 (Amended) does not apply within the area of 

the Record of Monuments and Places. Under Section 12 (3) of the 1994 Amendment 

Act, any person who wishes to carry out any work at or in relation to an RMP, including 

development that does not require planning permission, and general ground disturbance, 

must seek the agreement of the Commissioners of Public Works, and provide at least 

two months notice in writing.” 

 

Objective H1 Archaeological Heritage 

 

• “A buffer zone prohibits any development within 15m and any standing development 

within 20m of the town walls, including the interior of the town walls” 

 

Objective H6 Kilmallock’s Architectural Conservation Area (ACA) 

 

• It is the objective of the Council to protect, conserve and where appropriate, enhance the 

ACA as identified in Map 3. Proposals for development within the ACA shall; Reflect and 

respect the scale and form of existing structures within the ACA in proportioning, overall 

scale and use of materials and finishes, particularly with reference to the street frontages 

and seek to contribute to or enhance the character and streetscape of the ACA; Seek to 

retain/incorporate/replicate exterior features, which contribute or enhance the character 

and streetscape of the ACA such as shop fronts, sash windows, gutters and down pipes, 

decorative plasterwork etc; Ensure priority is given to the pedestrian, to inclusive access, 

and to facilitating the improvement of the quality of the public realm: the latter will include 

for consideration of the planting of trees in the wider public open spaces, benches for 

sitting and the articulation of uses through appropriate paving. 

 

Proposal: 

 

This is an application requesting a Section 5 Declaration on whether the following works are 

or are not development or are or are not exempted development: 

• The applicant is seeking a declaration of exemption for the a change of use from a 

vacant ground-floor commercial unit to a two-bedroom apartment and the 

refurbishment/renovation of the first floor accommodation to create two new studio 

apartments. 

• It is noted that the rear extension has also seen recent works to convert the structure, 

through an Article 10(6)(a) change of use exemption, for use as apartment dwellings. 

In this regard: 

 

1. The Planning Authority has issued a warning letter to the applicant in this 

regard, citing unauthorised works which contravene the conditions of an 

Article 10 (6)(a) exemption. 

2. These unauthorised works include the creation of new window openings 

affecting the external character of the structure, causing overlooking of the 

adjoining property. 
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3. Stockpiling of construction material has also been noted within the site 

boundary, contravening the buffer zone of the Kilmallock Town Wall 

proptected structure to the rear of the site. 

 

This Section 5 declaration includes the following: 

• Application form 

• Site location 

• Elevations  

• Floor plans 

  

 

Planning History: 

 

Subject site: 

 

96/202 – Conditional Permission - Change of use to Gaming Hall. 

 

03/2582 – Withdrawn - To renovate existing building and construction of a new 2 storey 

extension at the rear comprising 6 no. two bedroomed apartments in all, 1 no. retail shop 

unit and single lane access, demolish existing buildings at the rear and ancillary works. 

 

06/859 – Conditional Permission - 1) demolition of later extension to rear of building, 2) 

construction of new larger one and a half storey extension in its stead consisting of 4 no. 2 

bedroom apartments, office store & toilet to form part of existing retail building to front, 3) 

internal alterations and demolitions to facilitate the proposed new development 4) single lane 

access to rear of the development from sarsfield street, 5) creation of parking area in the 

rear yard with new entrance gate and boundary walls. This application relates to a protected 

structure. 

 

12/7026 – Extension of Duration - 06/859 

 

Adjacent:  

 

901015 – Unconditional Permission - Conversion of existing private garage to office 

 

92/993 – Conditional Permission - Construction of delicatessen on ground floor of existing 

three storey dwelling. 

 

Enforcement History: 

 

DC-169-25 – Warning Letter Served – Conversion of rear extension to 4 no. apartments 

and 1 no. studio apartment, works undertaken contravene conditions of Article 10(6)(a) 

 

Relevant An Coimisiún Pleanála referrals: 

 

No relevant An Coimisiún Pleanála referrals found for the site. 
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Assessment: 

 

Consideration as to whether a development constitutes exempted development or not is 

governed by Sections 4 and 5 of the Planning and Development Act 2000 (as amended) and 

Articles 5, 6, 7, 8, 9, 10 and 11 of the Planning and Development Regulations 2001 (as 

amended). 

 

Is the proposal development? 

 

Section 2(1) in this Act, except where otherwise requires –   

  

‘works’ includes any act or operation of construction, excavation, demolition, 

extension, alteration, repair or renewal and, in relation to a protected structure or proposed 

protected structure, includes any act or operation involving the application or removal of 

plaster, paint, wallpaper, tiles or other material to or from the surfaces of the interior or 

exterior of a structure.  

  

‘structure’ as any building, structure, excavation, or other thing constructed or made on, in 

or under any land, or part of a structure so defined, and –   

  

(b) in relation to a protected structure or proposed protected structure, includes—  

(i) the interior of the structure,  

(ii) the land lying within the curtilage of the structure,  

(iii) any other structures lying within that curtilage and their interiors, and  

(iv) all fixtures and features which form part of the interior or exterior of any structure or 

structures referred to in subparagraph (i) or (iii);  

   

Section 3(1) defines ‘development’ as ‘the carrying out of any works on, in, over or under 

land or the making of any material change in the use of any structures or other land’.   

  

The proposal concerns a protected structure and comprises the conversion of the 

vacant ground floor commercial unit to a two-bedroom apartment and the 

refurbishment/renovation of the first floor accomodation to create two new studio 

apartments, constituting ‘works’ and ‘development’. 

 

Is the proposal exempted development? 

 

Proposed Internal Works 

The proposed development comprises internal works to a structure which may satisfy 

Section 4 (1)(h) of the Planning and Development Act 2000 (as amended), as works which 

do not materially affect the external appearance of the structure so as to render the 

appearance inconsistent with the character of the structure or of neighbouring structures. 

However, the proposed works are to a Protected Structure. Section 2 of the Planning and 

Development Act, 2000, a Protected Structure is defined as follows: 

 

A ‘“structure” means any building, structure, excavation, or other thing constructed or made 

on, in or under any land, or any part of a structure so defined, and- 

(a) where the context so admits, includes the land on, in or under where the structure is 

situate, and 

(b) in relation to a protected structure or proposed protected structure, includes- 

(i) the interior of the structure, 
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(ii) the land lying within the curtilage of the structure, 

(iii) any other structures lying within that curtilage and their interiors, and 

(iv) all fixtures and features which form part of the interior or exterior of any structure 

or structures referred to in subparagraph (i) or (iii)”. 

 

Therefore, the works as proposed to the interior of a Protected Structure would be a 

material.  Consequently, the scope of the works proposed cannot be considered as 

Exempted Development. 

 

Change of Use 

 

In terms of the proposed change of use, this is not covered by either Class 14 of Part 1 of 

Schedule 2, or Part 4 of Schedule 2 to which Article 10 applies, of the Planning and 

Development Regulations 2001 (as amended).  

 

Class 14 (e) permits a change of use from use as 2 or more dwellings, to use as a single 

dwelling, of any structure previously used as a single dwelling. The current proposal is for 

change of use from ground floor commercial and upper floor residential to 3 no. apartments 

and therefore does not comply with Class 14(e).  

 

Article 10(6) provides for some changes of use from existing vacant commercial units to 

residential subject to conditions including Article 6(d)(viii) which states that “No development 

shall consist of or comprise the carrying out of works to a protected structure, as defined in 

section 2 of the Act, save where the relevant planning authority has issued a declaration 

under section 57 of the Act to the effect that the proposed works would not materially affect 

the character of the structure or any element, referred to in section 57(1)(b) of the Act, of the 

structure.” 

 

As the existing structure is a Protected Structure, the development proposal is subject to 

Section 57 of Planning and Development Act 2000 (as amended), whereby the carrying out 

of works to a protected structure shall be exempted development only if those works would 

not materially affect the character of: 

 

a. the structure, or 

b. any element of the structure which contributes to its special architectural, 

historical, archaeological, artistic, cultural, scientific, social or technical 

interest.  

 

Having regard to the definition of a Protected Structure set out above, it is considered that 

the proposed works, which include the subdivision and extensive floor-to-ceiling partitioning 

of the existing building, could materially affect the internal historic fabric of the structure, 

which contributes to its special socio-historical architectural interest. Consequently, the 

scope of the works proposed cannot be considered exempted development under Article 

10(6) in the absence of a Section 57 Declaration to the effect that the proposed works would 

not materially affect the character of the structure or any element, referred to in section 

57(1)(b) of the Act, of the structure. 

 

Article 9 Restrictions 

 

The proposed development is also restricted by Article 9 of the Planning and Development 

Regulations 2001 (as amended), this includes: 
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• Article 9 (1) (a) (iii) – There has been no mention of the provision of parking or 

subsequent traffic management for the proposed apartment dwellings. It cannot be 

satisfied that the carrying out of development would not endanger public safety by 

reason of traffic hazard or obstruction of road users. 

 

• The proposed development falls within the Historic Town RMP LI047‑022001 and 

Zone of Notification, under the National Monuments (Amendment) Act (1994) and is 

therefore restricted by Article 9 (1) (a) (vii) of the Planning and Development 

Regulations 2001 (as amended) as the proposed development which constitutes the 

alteration of sites, features and objects of archaeological and historical interest, the 

preservation, conservation and protection of which is an objective of the Limerick 

Development Plan 2022-2028 and the Kilmallock Local Area Plan 2019-2025 

(extended to 2029).  

 

Appropriate Assessment 

 

Having regard to the nature and scale of the proposed development and the absence of 

proximity or connectivity to a Natura 2000 European Site, no Appropriate Assessment issues 

arise and it is not considered that the proposed development would be likely to have a 

significant effect individually or in combination with other plans or projects, on a European 

Site. An appropriate assessment screening report and determination is attached to this 

report.  

  

Environmental Impact Assessment 

 

Having regard to the nature, size and location of the proposed development and to the 

criteria set out in Schedule 7 of the Regulations it has been concluded at preliminary 

examination that there is no real likelihood of significant effects on the environment arising 

from the proposed development. EIA, therefore, is not required. 

 

Conclusion/Recommendation 

 

In summary, the proposed development (3 no. apartments) would require internal works to a 

Protected Structure, which would be material having regard to the definition of a Protected 

Structure set out in Section 2 of the Planning and Development Act 2000, as amended, 

which includes the interior of the structure - Section (2)(a)(b). Therefore, the proposed 

development is not Exempted Development under Section 4 (1)(h) of the Planning and 

Development Act 2000 (as amended). The proposed development is further restricted by 

Article 9 (1) (a) (vii) of the Planning and Development Regulations 2001 (as amended) due 

to its location within an ACA and the Historic Town RMP LI047‑022001 and Zone of 

Notification of same. 

 

In terms of the proposed change of use from commercial and as single residential unit to 3 

no. residential apartments, this is not Exempted Development under Class 14 (e) of Part 1 of 

Schedule 2 of the Planning and Development Regulations 2001 (as amended) or under 

Article 10(6) of the Planning and Development Regulations 2001 (as amended) in the 

absence of a Section 57 Declaration to the effect that the proposed works would not 

materially affect the character of the structure or any element, referred to in section 57(1)(b) 

of the Act, of the structure. 
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Regard has been had to – 

(a) Section 2, 3, 4, 5 & 57 of the Planning and Development Act 2000 (as amended)  

(b) Article 6 & 9, 10 & Class 14(e) of Part 1 of Schedule 2 of the Planning and Development 

Regulations 2001 (as amended) 

(c) The National Monuments (Amendment) Act 1994. 

(c) The plans and particulars submitted with the application received on 06/02/2026.   

 

It is therefore considered that the said works are development, but not Exempted 

Development under Section 4 (1)(h) of the Planning and Development Act 2000 (as 

amended), and Articles 9 &10, and Class 14(e) of Part 1 of Schedule 2, of the Planning and 

Development Regulations 2001 (as amended).  
 

 

Graduate Planner  

 

 

 Isaac Cunningham Date:  

Signature: 

  

  

 25/02/2026 

A/Senior Executive Planner 

  

Jennifer Collins Date:  

 

Signature 

  

  

 03/03/2026 
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- Surface water runoff from soil 
excavation/infill/landscaping 
(including borrow pits) 

- Dust, noise, vibration 
- Lighting disturbance 
- Impact on groundwater/dewatering 
- Storage of excavated/construction 

materials 
- Access to site 
- Pests 

Operation phase e.g. 

- Direct emission to air and water 
- Surface water runoff containing 

contaminant or sediment 
- Lighting disturbance 
- Noise/vibration 
- Changes to water/groundwater due 

to drainage or abstraction 
- Presence of people, vehicles and 

activities 
- Physical presence of structures (e.g 

collision risk) 
- Potential for accidents or incidents 

None. No direct encroachment or hydrological 

connection. 

In-combination/Other 

  

N/A Given the urban environment. 

  

(a) Describe any likely changes to the European site: 

Examples of the type of changes to give 

consideration to include: 

- Reduction or fragmentation of 
habitat area 

- Disturbance to QI species 
- Habitat or species fragmentation 
- Reduction or fragmentation in 

species density 
- Changes in key indicators of 

conservation status value (water or 
air quality etc) 

- Changes to areas of sensitivity or 
threats to QI 

- Interference with the key 
relationships that define the 
structure or ecological function of 
the site 

None. No direct encroachment or hydrological 

connection. 

  

(a) (Are ‘mitigation’ measures necessary to reach a conclusion that likely significant 
effects can be ruled out at screening? 

     

     ☐        Yes            ☒         No 
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No, Schedule 7A information/screening report has not been 

submitted by the applicant  

  

  

  

Preliminary 

Examination 

required  

Signature and Date of 

Recommending Officer:  

 
Isaac Cunningham, Graduate Planner 
_______________ 
25/02/2026 

Signature and Date of the Decision 

Maker: 

 
 

Jennifer Collins, A/Senior Executive Planner  
03/03/2026   

 

 

 

   

 










