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The Planning Department,  

Limerick City and County Council,  

Dooradoyle,  

Limerick,  

V94 XF67 

 

Re:  Section 5 application for a declaration as to whether use of the subject premises as a 

residence for International Protection Applicants constitutes development and whether, if 

it does, it can be considered exempted development. 

 

Premises at Apartment 9, Saint Lua's, North Circular Road, Limerick, V94 DX01 

 

Dear Sir/Madam, 

I refer to the above and enclose this application for a declaration of the above under Section 5 of the Planning 

and Development Act 2000, as amended which seeks clarity on: 

 

Whether use of the subject premises as a residence for International Protection Applicants 

constitutes development and whether, if it does, it can be considered exempted 

development. 

 

This application is made by Lenztech Surveying & Engineering Ltd of Unit B12, National Enterprise Park, 

Portlaoise, Co. Laois, R32 RT73 on behalf of Dídean Dóchas Eireann Teoranta with an address in the county at 

Unit 3 Bloom HQ, Patrick's Street, Mountrath, Co. Laois, R32 DC58. 

 

This cover letter sets out our client’s application under the following headings: 

 

•  The content of this application; 

•  The applicant; 

•  The subject premises; 

•  The subject proposal; 

•  Planning history; 

•  Planning context; 

•  Our client’s case; and 

•  Conclusions 



 

 

The Content of this Application: 

This application contains the following documents: 

 

•  This cover letter; 

•  The completed Section 5 application form; 

•  Site Location Plan; 

•  Site Layout Plan; 

•  Existing floor plan and existing elevations which also constitute the proposed floorplan and elevations as  

there are no changes to either the internal layout or the exterior of the subject dwelling; 

•  Legal Opinion from Eamon Galligan SC and Conor Sheehan BL; 

•  Architectural Opinion on Planning Compliance; 

•  Laois County Council’s recent Section 5 Declaration Reg. Ref. S5/2024/26; 

•  Planning application fee of €80. 

 

The Applicant: 

The applicant in this case is Dídean Dóchas Eireann Teoranta (‘Dídean’), which has its main office in County 

Laois. Dídean have a portfolio of residential properties across the State. Typically, these comprise 2, 3 and 4 

bed dwellings in typical residential communities in a variety of locations throughout the State (including one off 

housing, houses within a housing estate, etc.). In all instances Dídean currently provide and wish to continue 

to provide residential accommodation for those awaiting political asylum. Dídean facilitate a visiting service or 

support where required. 

 

In some instances, Dídean also provides supported living, day and community outreach services to both children 

and adults, as a household or family, or to individuals or groups with a range of support requirements otherwise 

known as ‘direct services’ to the occupants of their properties. (Their properties are not used as health care 

facilities or as ‘asylum centres’) 

 

Accommodation is provided to international protection applicants on a 6-18 month basis through a contract with 

a Government Department and Dídean’s staff provide direct services, on an occasional basis (c. 3 hours per 

week on a visiting basis), which is social care services including arranging school places, sourcing doctors, 

arranging medical cards, IPAS (International Protection Applications Service) appointments, getting medical 

assessments etc to occupants of the houses. 

 

No staff are based in Dídean’s homes. Dídean’s team liaise with the adults of the house to assist with arranging 

the above while integrating into the community. 

 

The services are provided on a visiting basis and would be no different to care being delivered to a traditional 

domestic setting, for example, for elderly or infirm occupants of a dwelling.  

 

The dwellings provided by Dídean accommodate between three and eight persons. Overcrowding does not 

occur. The premises are used, and will be used, for residential purposes and are not used and will not be used 

for reception or administrative purposes. 

 

Various nationalities are accommodated in Dídean’s properties (but no persons of Ukrainian nationality). 

The above are important considerations in determining whether the use of the properties constitutes 

development and/or if there has been a material change of use (i.e. a use amounting to development). The 

advice obtained from Senior Counsel (assisted by Junior Counsel) is that the use is not development. 

 



 

 

The Subject Premises: 

The premises will be occupied by a family of international protection applicants. No internal or external 

modifications were undertaken to the dwelling to facilitate the use of the premises by international protection 

applicants. 

 

The Subject Proposal: 

Dídean wishes to continue to provide residential accommodation and direct services for people seeking asylum 

(‘protected persons’) including the provision of visiting services and/or support where required. These services 

comprise of supported living, day and community outreach services to individuals or groups with a range of 

complex support requirements known as ‘direct services’. The services, as mentioned above, are typically 

provided for up to 3 hours per week, per individual. It is confirmed that there is on average one vehicle 

movement to the subject site, and one vehicle movement from the site each day (the occupants do not own or 

having use of a car). This level of car usage is considered at, or less than, the norm for such a dwelling. 

 

We confirm, on behalf of the applicant, that no physical modifications to facilitate the current use were 

undertaken. We further confirm that the subject premises do not contain any reception and/or lobby areas, or 

administrative component, which otherwise might lead to it being categorised as a reception centre. The subject 

premises will continue to function as a single residential unit or dwelling and has not been, nor will it be, sub-

divided. 

 

Planning History: 

There are no physical works, inside or out, to the subject dwelling, the focus of this application is on the use 

and whether the use for which the dwelling is currently used, and for which it is intended to be used, constitutes 

either an intensification of that existing permitted use, or constitutes a material change of use. 

 

Planning permission was originally granted for the subject premises as part of a wider housing scheme under 

planning applications reg. ref. 03/77 & PL 30.202880. A number of relatively standard planning conditions were 

attached to the overall development. It should be noted that no conditions were attached to the final grant of 

planning permission restricting the subject premises to single families or excluding any group, non-nationals, 

political grouping etc. 

 

Planning Context: 

There are several aspects to the planning context which are material considerations in this instance.  

 

The material factors to be considered are the planning history of the subject dwelling which establishes the 

scope of the permitted residential use and the provisions of the Planning and Development Act 2000 as amended 

and the Planning and Development Regulations 2001, as amended. 

 

In terms of planning impacts, in respect of the Development Plan zoning maps, we noted that the subject site 

is zoned Residential and that its existing use is a residential use. 

 

Relevant legislative provisions are set out in the attached Joint Opinion of Counsel to which the Council is 

referred. In essence, it is considered that there is no material change of use and as there have also been no 

works undertaken to the property and where the property is not unauthorised, the continued use of the property 

is its lawful use and as such its use for housing internal protection applicants is not Development within the 

meaning of the Planning and Development Act, 2000. 

 

The matter of change of use is addressed in the attached legal opinion. In considering that no works have been 

undertaken to the originally permitted dwelling the opinion addresses whether any change in the use of the 

subject premises is material in planning terms having regard to Monaghan County Council v. Brogan [1987] I.R. 

333 where it was found that issues raised by a change of use would be normally considered by a planning 



 

 

authority as if it were dealing with an application for planning permission and in so doing would consider 

‘residential amenity, traffic safety or policy issues related to the statutory plan’. It was found also that a 

continuation of the same use does not, in general, amount to development. It is also clear that practical effects 

of the use, including off-site impacts must be considered. Potential off-site impacts are considered in the legal 

opinion. 

 

We also add that no other impact would occur including noise impact, visual impact, such as to impair existing 

residential amenity. 

 

It is also clear from the attached legal opinion attached that the use of the subject premises is not as a hostel 

requiring a change of use. 

 

The possibility of material intensification is considered in the attached legal opinion and it is concluded that 

there is no evidence of intensification in this instance, nor is there a concentration of other similar 

accommodation in the immediate locality. 

 

The provision of direct services is not sufficient to alter the character of the use of the premises as residential. 

 

The Ballinamore Section 5 Declaration made by An Bord Pleanála referred to in Counsels opinion would indicate 

that where no reception or administrative function is provided, as in this case, and in the absence of any 

additional material off-site impacts, there is no material change of use from a dwelling. 

 

None of the other questions posed are sufficient to alter that fundamental opinion contained within the legal 

opinion. 

 

As indicated in the opinion the decision of the County Council should conclude that there is no change of use, 

no intensification, no development and no requirement to obtain planning permission. 

 

Please see attached a recent Section 5 Declaration from Laois County Council regarding the use for international 

protected persons in similar circumstances where the County Council concluded clearly that the same use is not 

development in the first place and no issue of exemption thereafter applies. 

 

Our Client’s Case: 

Our client’s case for a positive determination of this Section 5 application in their favour, namely that the subject 

development does not constitute development is set out in the joining legal opinion of Eamon Galligan SC and 

Conor Sheehan BL. 

 

Their joint opinion concludes that: 

 

• It is considered that the use the subject premises for the accommodation of protected persons does 

not give rise to a material change of use from its use as a dwelling and, therefore, does not constitute 

development requiring planning permission. 

 

• There are no conditions or limitations imposed by the planning permission for the subject dwelling which 

would prevent it being used for the purposes of accommodating applicants for international protection. 

 

• No physical works or changes to the building have been undertaken, or are required to be undertaken, 

to accommodate persons applying for international protection. 
 

• There is one kitchen and one living/sitting room serving all residents within the context of a single 

dwelling. The bathroom is also shared. 
 



 

 

• There is currently one family living in the subject premises. Where additional occupants to be 

accommodated, who were not related, but shared the kitchen and living room facilities in a similar 

manner, this would not of itself give rise to any material change of use, unless it was accompanied by 

a material increase in site impacts, which does not appear likely. The position might be different if there 

was significant car ownership among protected persons, leading to increased traffic or car parking 

demand, but this would not normally be expected. 
 

• The subject dwelling is being used solely for residential purposes and there is no intention to provide a 

reception or administrative centre for those seeking international protection at this location that would 

give rise to a change of use. 
 

• The issue of intensification does not arise. Moreover, it is only where an intensification of use gives rise 

to material planning impacts that a material change of use by reason of intensification could be taken 

to have occurred. In the absence of any material vehicular or other off-site impacts in the present case, 

Counsel conclude that there is no material change of use in this respect. 
 

• The Board’s decision and Inspector’s Report on the Ballinamore referral referenced in the Counsels 

opinion supports the view that the use of residential accommodation by protected persons does not 

constitute development. 

 

Conclusions: 

The attached legal opinion and the planning case presented in the within submission, shows that the use of the 

subject premises, does not constitute ‘development’ through a material change or use, or alternatively through 

any intensification, that would result in any planning or environmental impact such as would warrant the 

requirement for obtaining planning permission.  

 

This view is also strongly supported by a Section 5 Referral precedent Declaration made by the Board under 

Ref. ABP-397077-20 and the precedent established by Laois County Council’s recent Section 5 Declaration (their 

Reg. Ref. S5/2024/26) that use as a dwelling for international protection applicants does not constitute 

development for any existing residential premises, upon which the applicant relies in the present case. 

 

We trust that this application and supporting documentation is sufficiently comprehensive and robust to enable 

a positive determination for our client demonstrating that the subject use does not constitute development, and 

that planning permission is not required in this instance. 

 

 

If you have any queries please contact the undersigned at the address given below. 

 
 
 
Yours sincerely, 
 

 

Damien Quigley,  
Senior Engineer, MIEI 
Director, Lenztech Surveying & Engineering 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

COMPLETED SECTION 5 APPLICATION FORM 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
 
 

 
 
 

Limerick City and County Council 
 
 

Planning Department 
 
 

Section 5 Application  
 
 
DECLARATION ON DEVELOPMENT AND EXEMPTED DEVELOPMENT  

  
   
Applicant’s Name:   
  

_________________________________________  

Applicant’s Address:   
  

_________________________________________  

        
  

_________________________________________  

        _________________________________________  
  
Telephone No.   __  
  
Name of Agent (if any):  _________________________________________  
  
Address:      _________________________________________  
  
        _________________________________________  
      
        _________________________________________  
  
Telephone No.   ___________________  
  
 
 
Address for Correspondence:   
  
_______________________________________________________________   
  
_______________________________________________________________   
  
_______________________________________________________________   
 
 



Location of Proposed development (Please include EIRCODE):  
  
_______________________________________________________________   
  
_______________________________________________________________   
  
_______________________________________________________________   
  
Description of Proposed development:  
  
_______________________________________________________________   
  
_______________________________________________________________   
  
_______________________________________________________________   
  
_______________________________________________________________   
 
Section of Exempted Development Regulations and/or section of the Act under which 
exemption is claimed:  
 
_______________________________________________________________   
 
Is this a Protected Structure or within the curtilage of a Protected Structure.  
YES/NO  
  
Applicant’s interest in site:__________________________________________   
  
List of plans, drawings, etc. submitted with this application:  
  
______________________________________________________________   
  
______________________________________________________________   
  
_______________________________________________________________   
  
_______________________________________________________________   
  
 
Have any previous extensions/structures been erected at this location YES/NO  
  
If Yes please provide floor areas of all existing structures:  
  
_______________________________________________________________   
  
_______________________________________________________________   
  
_______________________________________________________________   
  
_______________________________________________________________   
  
 Signature of Applicant (or Agent) ___________________________________   



 
NOTES:  Application must be accompanied by:  
  

(a) Fee of €80  
(b) Site location map  
(c) Site layout plan  
(d) Dimensioned plans and elevations of the structure and any 

existing structures.  
(e) Where the declaration is in respect of a farm building, a layout 

identifying the use of each existing building together with floor 
area of each building.  

  
***************************************************************    
  
Application to be forwarded to:  
  
Planning Department,  
Limerick City & County Council, 
Dooradoyle,    
Limerick,  
V94 XF67 
 

Enquiries: 
Telephone: 061-556556 

E-Mail: planning@limerick.ie 
 
  
***************************************************************  





 

 

 

 

 

 

 

 

 

 

 

 

 

 

SITE LOCATION PLAN 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





 

 

 

 

 

 

 

 

 

 

 

 

 

 

SITE LAYOUT PLAN 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXISTING FLOOR PLAN AND EXISTING ELEVATIONS WHICH ALSO CONSTITUTE THE 

PROPOSED FLOOR PLAN AND ELEVATIONS AS THERE ARE NO CHANGES TO EITHER THE 

INTERNAL LAYOUT OR THE EXTERIOR OF THE SUBJECT DWELLING 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 









 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

LEGAL OPINION 
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– OPINION – 
 
 
QUERIST:  Dídean Dóchas Éireann Teoranta 
 
AGENT:  Cunnane Stratton Reynolds ltd  
 
SUBJECT: 68 Barrowvale, Graiguecullen, Carlow, Co Laois 
 
 
I NATURE OF OPINION 
 
1. Counsel have been requested by Agent to jointly advise on whether the use of a 

dwelling at the above address (No. 68 Barrowvale) by ‘protected persons’ constitutes 
development.  Counsel have also been asked to advise on other associated matters.  
These matters are considered below.   

 
II BACKGROUND 
 
2. Querist owns no. 68 Barrowvale which is a dwelling that is in use for the provision of 

accommodation for protected persons. The dwelling was permitted as part of a wider 
scheme as a residential house under Laois County Council Ref. 01/582.  Counsel have 
not inspected the plans and particulars associated with that planning application but 
note that no conditions were attached to the Final Grant of planning permission 
restricting the use of the dwelling to single families.  Condition 34 restricts its use to 
residential purposes.  It provides: 

 
“34. Use of the proposed dwellings shall be restricted to residential purposes 
only. No business, trade or other non-residential use shall take place within the 
proposed residential premises.” 

 
3. The reason given for the imposition of this condition is “in the interests of proper 

planning and residential amenities”. The permission was amended under Ref. 04/54.  
The local planning authority has surveyed the premises and no. 68 is not subject to any 
enforcement action save for the enforcement Warning Letter from Laois County 
Council under their reg. ref. no. UD240106, dated 22nd March 2024.  
 

4. No. 68 forms part of a property portfolio of second-hand residential dwellings owned 
by Querist.  These comprise of 2, 3 and 4 bed dwellings in typical residential 
communities, dispersed across a wide geographical area; they are not concentrated in 
any particular housing estate of any village/town/city.  The property at no. 68 
Barrowvale is a three bedroom semi-detached dwelling intended for accommodating 6-
8 persons who may or not be from the same family (the 6-8 occupants would include 
infants of the occupants). Querist provides, and wishes to continue to provide, 
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residential accommodation for people seeking asylum (‘protected persons’) and the 
facilitation of visiting services or support where required.  These services comprise 
supported living, day and community outreach services to individuals or groups with a 
range of complex support requirements.  The services are typically provided for 3 hours 
per week.  It is confirmed by Querist that there is on average one vehicle movement 
going to No. 28, and one vehicle movement coming from it, each day. This equates to 
a typical number of vehicle movements that one would associate with use as a 
residential dwelling. 
 

5. Protected persons are typically housed for 6-18 months at a time until such time as their 
applications for international protection are processed.  No accommodation is provided 
to Ukrainians (who benefit from temporary protection pursuant to the Temporary 
Protection Directive 2001/55 EC, activated by EU Council Decision EU 2022/382).  
The services are provided through a contract with a Government Department rather 
than to families, individuals or groups themselves.  

 
6. No physical modifications were or are required to no. 68 to facilitate the current use of 

the subject property.  Agent has confirmed that the property does not contain any 
reception and/or lobby areas or administrative component that might alter the character 
and/or nature of Querist’s property. A schedule of accommodation is as follows:  
 

• Hallway; 
• Sitting Room; 
• Dining Room/Kitchen; 
• Utility Room; 
• Downstairs WC; 
• 3 no. Bedrooms including 1 no. Ensuite Toilet/Shower; 
• First Floor Bathroom/Toilet; and 
• Hot Press. 

 
7. It appears that Laois County Council considers that use of dwellings for emergency 

accommodation for persons of protected status is a change of use, constitutes 
development, is not considered exempted development and would consequently require 
planning permission. 
 

8. A Warning Letter dated 22nd March 2024 has issued from the Council in connection 
with no. 68 Barrowvale alleging “… unauthorised development comprising of, but not 
limited to, a change of use…” 
 

9. Against this background the following questions are being posed to Counsel (and are 
later addressed in the Opinion): 
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1) Does the use of a domestic dwelling for accommodation of “protected 
persons” as defined in legislation constitute development?  

2) Would a single dwelling, occupied by non-related residents, for international 
protected applicants, require planning permission? 

3) Does the provision of services envisaged, through visits to those under 
international protection, in an existing dwelling, in itself constitute a change 
of use from use as a dwelling?  

4) Does the provision of  part time or occasional services envisaged attending a 
residence fall within Use Class 9 (a) if applied to international protection 
applicants?  

5)  Counsel are also requested to advise as to whether   the care of persons in 
their own dwelling on an occasional basis would be regarded as ‘ordinarily 
incidental’ to the use of a dwelling under Section 4(1)(j) of the Act in that 
the use would be ‘incidental to the enjoyment of the house as such’.  

 
 

III RELEVANT STATUTORY PROVISIONS 
 
 Planning and Development Act 2000 (as amended) 

 
10. There is no definition of “material change of use” or  of a “dwelling” in the 2000 Act.  

‘House’ is, however, defined under section 2(1) of the 2000 Act and that definition 
includes a reference to a use as a ‘dwelling’.  ‘Structure’, ‘use’ and ‘works’ are also 
defined in section 2 of the 2000 Act: 
 

”house” means a building or part of a building which is being or has been 
occupied as a dwelling or was provided for use as a dwelling but has not been 
occupied, and where appropriate, includes a building which was designed for 
use as two or more dwellings or a flat, an apartment or other dwelling within 
such a building;” 
 
“structure” means any building, structure, excavation, or other thing 
constructed or made on, in or under any land, or any part of a structure so 
defined, and— 
(a) where the context so admits, includes the land on, in or under which the 
structure is situate, and 
(b) in relation to a protected structure or proposed protected structure, 
includes— 
(i) the interior of the structure, 
(ii) the land lying within the curtilage of the structure, 
(iii) any other structures lying within that curtilage and their interiors, and 
(iv) all fixtures and features which form part of the interior or exterior of any 
structure or structures referred to in subparagraph (i) or (iii); 
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“use”, in relation to land, does not include the use of the land by the carrying 
out of any works thereon; 
 
“works” includes any act or operation of construction, excavation, demolition, 
extension, alteration, repair or renewal and, in relation to a protected structure 
or proposed protected structure, includes any act or operation involving the 
application or removal of plaster, paint, wallpaper, tiles or other material to or 
from the surfaces of the interior or exterior of a structure.” 

 
11. ‘Development’ is defined in section 3 of the Planning and Development Act, 2000, as 

amended (“the 2000 Act”) in the following terms: 
 

“In this Act, except where the context otherwise requires, "development" 
means—(a) the carrying out of any works in, on, over or under land, or the 
making of any material change in the use of any land or structures situated on 
land, or (b) development within the meaning of Part XXI (inserted by section 
171 of the Maritime Area Planning Act 2021).” [emphasis added] 
 

12. Section 3(3) provides that the use of a house as two or more dwellings is a material 
change of use, and use of a dwelling for short term lettings is a material change of use 
in certain circumstances (section 3A):  

 
“(3) For the avoidance of doubt, it is hereby declared that, for the purposes of 
this section, the use as two or more dwellings of any house previously used as 
a single dwelling involves a material change in the use of the structure and of 
each part thereof which is so used.” [section 3(3)] 
 
“(1) The use of a house or part of a house situated in a rent pressure zone for 
short term letting purposes is a material change in use of the house or part 
thereof, as the case may be.” [section 3A] 

 
13. It is clear that the intended use of no. 68 is not a "short term letting", as this is defined 

in the 2000 Act as meaning:  
 

“the letting of a house or part of a house for any period not exceeding 14 days, 
and includes a licence that permits the licensee to enter and reside in the house 
or part thereof for any such period in consideration of the making by any person 
(whether or not the licensee) of a payment or payments to the licensor.” 

 
14. Section 4(1) sets out various statutory categories of exempted development.  Section 

4(1)(j) of the 2000 Act refers to the following type of development as being exempted 
development: 
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“development consisting of the use of any structure or other land within the 
curtilage of a house of any purpose incidental to the enjoyment of the house as 
such” 

 
15. Section 4(2) of the 2000 Act further empowers the Minister to provide, by regulations, 

certain classes of exempted development. 
 

16. Section 5 of the 2000 Act empowers a person to seek a declaration from the relevant 
planning authority on what, in any particular case, is or is not development, or is or is 
not exempted development. 
 
Planning and Development Regulations, 2001-2023 (as amended) 
 

17. Article 5 of the Planning and Development Regulations 2001 (as amended) (‘the 
Regulations’) defines a ‘protected person’ as:   

 
“(a) a person who has made an application to the Minister for Justice and 
Equality under the Refugee Act of 1996 or the Subsidiary Protection 
Regulations 2013 (S.I. No. 426 of 2013), (b) a person who falls to be considered 
or has been considered under section 3 of the Immigration Act of 1999, or (c) a 
programme refugee within the meaning of section 24 of the Refugee Act of 
1996” 

 
18. ‘Care’ is defined in Article 5 of the Regulations in the following terms:  

 
““care” means personal care, including help with physical, intellectual or 
social needs;” 

 
19. Article 6 of the Regulations concerns exempted development and provides, inter alia, 

that subject to article 9, development of a class specified in column 1 of Part 1 of 
Schedule 2 shall be exempted development for the purpose of the Act, provided that 
such development complies with the conditions and limitations specified in column 2 
of the said Part 1, opposite the mention of that class in the said column 1. 
 

20. Article 9 concerns restrictions on exempted development and provides that 
development to which article 6 relates shall not be exempted development for the 
purposes of the Act: 

 
“(1)(a) if the carrying out of such development would—  
 
(i) contravene a condition attached to a permission under the Act or be 
inconsistent with any use specified in a permission under the Act,  
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(ii) consist of or comprise the formation, laying out or material widening of a 
means of access to a public road the surfaced carriageway of which exceeds 4 
metres in width,  
 
(iii) endanger public safety by reason of traffic hazard or obstruction of road 
users,  
 
(iiia) endanger public safety by reason of hazardous glint and/or glare for the 
operation of airports, aerodromes or aircraft  
 
(iv) except in the case of a porch to which class 7 specified in column 1 of Part 
1 of Schedule 2 applies and which complies with the conditions and limitations 
specified in column 2 of the said Part 1 opposite the mention of that class in the 
said column 1, comprise the construction, erection, extension or renewal of a 
building on any street so as to bring forward the building, or any part of the 
building, beyond the front wall of the building on either side thereof or beyond 
a line determined as the building line in a development plan for the area or, 
pending the variation of a development plan or the making of a new 
development plan, in the draft variation of the development plan or the draft 
development plan,  
 
(v) consist of or comprise the carrying out under a public road of works other 
than a connection to a wired broadcast relay service, sewer, water main, gas 
main or electricity supply line or cable, or any works to which class 25, 26 or 
31 (a) specified in column 1 of Part 1 of Schedule 2 applies,  
 
(vi) interfere with the character of a landscape, or a view or prospect of special 
amenity value or special interest, the preservation of which is an objective of a 
development plan for the area in which the development is proposed or, pending 
the variation of a development plan or the making of a new development plan, 
in the draft variation of the development plan or the draft development plan,  
 
(vii) consist of or comprise the excavation, alteration or demolition (other than 
peat extraction) of places, caves, sites, features or other objects of 
archaeological, geological, historical, scientific or ecological interest, the 
preservation, conservation or protection of which is an objective of a 
development plan or local area plan for the area in which the development is 
proposed or, pending the variation of a development plan or local area plan, or 
the making of a new development plan or local area plan, in the draft variation 
of the development plan or the local area plan or the draft development plan or 
draft local area plan,  
 
(viiA) consist of or comprise the excavation, alteration or demolition of any 
archaeological monument included in the Record of Monuments and Places, 
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pursuant to section 12 (1) of the National Monuments (Amendment) Act 1994, 
save that this provision shall not apply to any excavation or any works, pursuant 
to and in accordance with a consent granted under section 14 or a licence 
granted under section 26 of the National Monuments Act 1930 (No. 2 of 1930) 
as amended,  
 
(viiB) comprise development in relation to which a planning authority or An 
Bord Pleanála is the competent authority in relation to appropriate assessment 
and the development would require an appropriate assessment because it would 
be likely to have a significant effect on the integrity of a European site,  
 
(viiC) consist of or comprise development which would be likely to have an 
adverse impact on an area designated as a natural heritage area by order made 
under section 18 of the Wildlife (Amendment) Act 2000.  
 
(viii) consist of or comprise the extension, alteration, repair or renewal of an 
unauthorised structure or a structure the use of which is an unauthorised use,  
 
(ix) consist of the demolition or such alteration of a building or other structure 
as would preclude or restrict the continuance of an existing use of a building or 
other structure where it is an objective of the planning authority to ensure that 
the building or other structure would remain available for such use and such 
objective has been specified in a development plan for the area or, pending the 
variation of a development plan or the making of a new development plan, in 
the draft variation of the development plan or the draft development plan,  
 
(x) consist of the fencing or enclosure of any land habitually open to or used by 
the public during the 10 years preceding such fencing or enclosure for 
recreational purposes or as a means of access to any seashore, mountain, 
lakeshore, riverbank or other place of natural beauty or recreational utility,  
 
(xi) obstruct any public right of way,  
 
(xii) further to the provisions of section 82 of the Act, consist of or comprise the 
carrying out of works to the exterior of a structure, where the structure 
concerned is located within an architectural conservation area or an area 
specified as an architectural conservation area in a development plan for the 
area or, pending the variation of a development plan or the making of a new 
development plan, in the draft variation of the development plan or the draft 
development plan and the development would materially affect the character of 
the area…” 

 
21. Article 10 concerns certain changes of use.  It provides, inter alia, that:  
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“(1) Development which consists of a change of use within any one of the 
classes of use specified in Part 4 of Schedule 2, shall be exempted development 
for the purposes of the Act, provided that the development, if carried out would 
not—  
 
(a) involve the carrying out of any works other than works which are exempted 
development,  
(b) contravene a condition attached to a permission under the Act,  
(c) be inconsistent with any use specified or included in such a permission, or 
(d) be a development where the existing use is an unauthorised use, save where 
such change of use consists of the resumption of a use which is not unauthorised 
and which has not been abandoned. 
(2) (a) A use which is ordinarily incidental to any use specified in Part 4 of 
Schedule 2 is not excluded from that use as an incident thereto merely by reason 
of its being specified in the said Part of the said Schedule as a separate use…” 

 
22. Class 9 of Part 4 of Schedule 2 (linked to Article 10) refers to: 

 
“Use for the provision of residential accommodation and care to people in 
need of care (but not the use of a house for that purpose)” 

 
23. Class 14 of Part 2 of Schedule 1 of the Regulations refers to changes of use of types of 

development that are exempted development (subject to conditions and limitations1) 
including:  
 

(f) from use as a house, to use as a residence for persons with an intellectual or 
physical disability or mental illness and persons providing care for such 
persons; 

 
(h) from use as a hotel, motel, hostel, guesthouse, holiday accommodation, 
convent, monastery, Defence Forces barracks or other premises or residential 
institution providing overnight accommodation, or part thereof, or from the 
change of use specified in paragraph (i) of the said premises or institution, or 
part thereof, to use as accommodation for protected persons,2 

 
(i) from use as a hotel, motel, hostel, guesthouse, holiday accommodation, 
convent, monastery, Defence Forces barracks or other premises or residential 
institution providing overnight accommodation, or part thereof, or from the 
change of use specified in paragraph (h) of the said premises or institution, or 

 
1 Limitations in column 2 include that the “The number of persons with an intellectual or physical disability or a 
mental illness living in any such residence shall not exceed 6 and the number of resident carers shall not exceed 
2.” 
2 Emphasis added. 
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part thereof, to use as an emergency reception and orientation centre for 
protected persons…” 

 
24. Class 20F of Part 2 of Schedule 1 of the Regulations provides that the following is 

exempted development (subject to conditions and limitations):  
 

“Temporary use by or on behalf of the Minister for Children, Equality, 
Disability, Integration and Youth to accommodate or support displaced persons 
or persons seeking international protection of any structure or part of a 
structure used as a school, college, university, training centre, social centre, 
community centre, non-residential club, art gallery, museum, library, reading 
room, sports club or stadium, gymnasium, hotel, convention centre, conference 
centre, shop, office, Defence Forces barracks, light industrial building, airport 
operational building, wholesale warehouse or repository, local authority 
administrative office, play centre, medical and other health and social care 
accommodation, event and exhibition space or any structure or part of structure 
normally used for public worship or religious instruction.” 
 

 
IV  OPINION ON LEGAL ISSUES 
 

Does the use of a domestic dwelling for accommodation of “protected persons” as 
defined in legislation constitute development?  

 
25. The question of whether the use of a dwelling for accommodation of protected persons 

is development depends on whether it involves works and/or constitutes a material 
change of use.  
 

26. We are advised that no works have been undertaken to the permitted dwelling at no. 68 
Barrowvale.  We are also advised that the dwelling was constructed in accordance with 
the terms of Ref. 01/582.  

 
27. The residual issue is therefore whether the use of no. 68, a dwelling, by protected 

persons represents a material change of use or alternatively a material intensification of 
permitted residential use. 
 
Material Change of Use 
 

28. A material change of use can occur by operation of law: section 3 of the 2000 Act 
provides that the use of a house as two or more dwellings is a material change of use. 
Short-term letting of property in rent pressure zones can also represent a material 
change of pursuant to section 3A of the 2000 Act.  Agent has confirmed that No. 68 is 
in occupation by one family as a single dwelling at present and, were it to accommodate 
additional occupants, that it would not be subdivided into two or more dwellings, and 
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that no additional cooking facilities or toilets would be provided.  At present, there is 
one kitchen, one living room and one upstairs bathroom which is shared as per the 
schedule of accommodation for no. 68, as set out above in para. 6.  
 

29. A material change of use occurs, first, where there is a change in use and, second,  where 
that change is material.  The act of development relates to the change rather than the 
use itself. 
 

30. The question of whether the has been a material change of use addressed in the Supreme 
Court judgment in Monaghan County Council v. Brogan [1987] I.R. 3333 where the 
court confirmed that the term “material” in this context means material in planning 
terms; that is, whether the issues raised by the change of use would raise matters that 
would normally be considered by a planning authority if it were dealing with an 
application for planning permission, such as “residential amenity, traffic safety or 
policy issues in relation to statutory plans”  The Court also held in that case that the 
continuation of a use does not, in general, amount to development. 
 

31. Jurisprudence also illustrates that the focus of a planning authority must be on the 
practical effects of the use, including off-site impacts, in particular, when determining 
whether a use is materially different from the prior use.  In Esat Digifone v South Dublin 
County Council [2002] 3 IR 585 the High Court stated: 
 

“The consideration to be taken into account in determining materially must at 
least be relevant to “proper planning and development and the preservation of 
amenities” which are the two objectives of the preamble to the legislation.  The 
question is whether there were sufficient planning considerations raised by the 
change in activity to justify its submission to development control” 

 
32. In a similar vein Barron J in Galway County Council v Lackagh Rock [1985] IR 120 at 

127 stated that: 
 

“…To test whether or not the uses are materially different, it seems to me, that 
what should be looked at are the matters which the planning authority would 
take into account in the event of a planning application being made either for 
the use on the appointed day or for the present use. If these matters are 
materially different, then the nature of the use must equally be materially 
different. Since no evidence has been adduced to indicate that the applicant 
would have taken any different matters into consideration in determining an 
application for planning permission made now rather than on the appointed 
day, I accept the respondent's contention that there has been no material change 
of use.”  

 

 
3 Referred to more recently in, inter alia, Stanley v An Bord Pleanála [2022] IEHC 177. 
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33. In Westmeath Couty Council v Quirke (unreported, High Court, 23rd May 1996) the 
Court noted that: 

 
“Many alterations in the activities carried out on the land constitute a change 
of use, however, nor all alterations will be material.  Whether such changes 
amount to a material change of use is a question of fact….. Consideration of 
the materially of a change in use means assessing not only the use itself but also 
its effects.” 

 
34. The fact that the use of a property is not welcomed by local residents  is not 

determinative as to whether a material change of use has occurred.  For example, in the 
Supreme Court judgment in Dublin Corporation v Moore [1984] ILRM 339 which 
concerned the question of whether the keeping of an ice-cream van in a driveway 
amounted to an unauthorised material change of use the court noted: 
 

“I can well understand the objection voiced by Mr Heneghan in his affidavit, to 
which I have referred – the residents of a quiet suburb naturally resent the 
presence of what may well be out of keeping with what they conceive to be the 
standards appropriate to the neighbourhood.  There cannot, however, be one 
law for Cabra and another for Clondalkin – yet other for Finglas and Foxrock.  
Considerations of this kind are not appropriate to planning law – if they were, 
they might well offend against rights of equality.”  
 
[Emphasis added.] 

 
35. We are not aware of any Irish case law specifically considering whether the use of a 

dwelling as accommodation for protected persons is a material change of use.  
 

36. However, it is noted that in a section 5 referral (ABP-397077-20), the Board concluded 
that the use of 25 own door apartments in Ballinamore by protected persons did not 
constitute a material change of use or development. In our view, this declaration 
strongly supports the view that the use of dwellings by protected persons does not give 
rise to a material change of use of those dwellings. While this declaration would not be 
binding on a Court, the reasoning of the inspector appears, in our opinion, to be correct. 
At §8.2.7 of his report, the inspector stated: 
 
“Correspondence between representatives of the referrer and the Chief State 

Solicitor’s Office dated the 7th day of November, 2019, states that the Minister for 
Justice and Equality has not entered into any contract to establish an EROC in 

Ballinamore. Subsequent correspondence between these parties dated the 29th 
November, 2019, clarifies that 25 families would occupy the subject 25 apartments, 
which would be used on an ‘own-door independent living basis’, with no communal 
living facilities. Having visited the referral site, it is clear that the residential 
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accommodation is being operated in a manner similar to other apartment 
developments, with gated access and servicing by a management and security suite. 
Facilities beyond those that would normally form part of an apartment complex were 
not in evidence and the facility does not feature any particular additional reception, 
orientation or care services. The facility is not operating as an emergency reception 
for the care of protected persons, it is being operated as residential accommodation, 
as per the permitted use and the status or personal circumstances of the apartment 
residents is not a material planning issue. I am satisfied that the current use of the 
apartments is not as a facility for the reception and care of protected persons and 
does not constitute a change of use from the permitted use and, therefore, does not 
constitute development.” 
 
[Emphasis added] 
  

 
37. While under different statutory provisions , and not dealing  with the issue of ‘protected 

persons’, in Panayi v Secretary of State for the Environment (1985) 50 P&CR 109, 
(Queens Bench Division - England) in assessing if the use of four self-contained flats 
amounted to a change to ‘hostel’ use, Kennedy J held that the Planning Inspector had 
been entitled to conclude that the premises were being used as a “hostel” and 2) that he 
had also been entitled to conclude that a material change of use had taken place from 
the use for which planning permission had been granted.  It was argued in that case that 
the presence of some of the features below combined were sufficient to distinguish the 
use of the premise as that of a hostel:  
 

a) The presence of dormitories and/or communal or shared facilities.  
b) The use of the premises in accommodating specific categories of people, e.g., 
the young, or the homeless.  
c) Whether the premises are serviced and/or supervised.  
d) Whether payment is made by the local authority.  
e) Whether payment is on a nightly basis  
f) Whether the residents are transient in the sense that they are ‘placed’ in 
accommodation whilst awaiting accommodation elsewhere. 

 
38. In the case of No. 68 Barrowvale it is understood that:  a) no dormitories or communal 

facilities have been installed to facilitate the use - the permitted kitchen and living room 
in the house are unaltered; b) the subject accommodation is for protected persons. 
However, its use is not limited to young or old occupants.  Furthermore, the 
accommodation provided by Querist is not a reception facility, nor is the dwelling used 
as an administrative centre.  Rather the house is in residential use; c) no carers are based 
in the dwelling and there are no staff located on site supervising the occupants; d) 
payment is made by a Government Department; e) payment is not made on a nightly 
basis; f) accommodation is not being provided on a short term basis – occupants are 
being accommodated for a period of c. 6–18 months at a time. 
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39. We are advised by Agent that  no traffic impacts arise from the use of the dwellings 

over and above what would normally be associated with visitors to a house.  It follows 
that an intensification of use of the dwelling in terms of off-site traffic impacts does not 
occur as a result of the occupation by protected persons. Any services provided to the 
occupants by Querist are on an occasional basis, up to a maximum of,3 hours per week 
per person on a visiting basis only, and there is no concentration of any similar use in 
the locality. In this regard, we are instructed that no other dwelling in the residential 
estate in which the dwelling is situate is used to provide accommodation to protected 
persons).  We are further advised that the intended occupancy level of no. 68 by 5-8 
persons is consistent with its permitted use as a dwelling.  
 

40. Based on a planning search dated 7th December 2023 No. 68 Barrowvale is zoned 
‘Residential 1. Established” and permission was granted for residential use and the 
conditions attached to the permission Carlow County Council Ref. 01/582 (as 
amended) did not limit the use of any house permitted pursuant to that permission to 
any specific category of persons.  Residential use is consistent with the above zoning. 
 

41. In this context, it is considered that, in principle, the use has not changed and that the 
dwelling continues to be used for the provision of residential accommodation where  
the use does not have material off-site planning impacts, including, in particular, traffic 
impacts associated with any occasional (non-business related) services provided on a 
visiting basis.  
 

 
Material Intensification of Use 

 
42. The remarks of Clarke J (as he then was) in Cork County Council v Slattery Pre-Cast 

Concrete [2008] IHC 291 are of relevance in determining whether an intensification of 
an established use is material: 
 

“The assessment of whether an intensification of use amounts to a sufficient 
intensification to give rise to a material change in use must be assessed by 
reference to planning criteria.  Are the changes such that they have an effect on 
the sort of matters which would properly be considered from a planning or 
environmental perspective?  Significant changes in vehicle use (and in 
particular heavy vehicle use (that might not otherwise be expected in the area)) 
are one such example, changes in the visual amenity or noise are others.” 

 
43. For the reasons outlined above, and on the basis of the facts as furnished by Agent to 

Counsel, it is considered that the use of the dwelling by protected persons does not 
represent a material intensification of the permitted use such as to give rise to a material 
change of use. 
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Does the Use Constitute Development? 
 

44. On the basis that no works have been or are required to be undertaken, and where it is 
not evident to Counsel, based on the fact presented by Agent, that a material change of 
use or a material intensification of use has occurred, it is considered that the use of No. 
68 for the accommodation of ‘protected persons’ is not development within the 
meaning of the Act.   

 
 
Can the planning system essentially make a distinction between residents or 
occupants of a different political status (i.e. those internationally protected and those 
not?).  

 
45. Specific exemptions have been provided in legislation to allow the conversion of certain 

non-residential premises to house protected persons.  The Irish planning system 
specifically enables distinctions to be drawn/conditions to be attached to planning 
permissions restricting the use of structures to persons of a particular class or 
description.  However, in our opinion, this restriction can only be imposed where it 
serves a planning purpose. Section 38(2) of the 2000 Act provides: 
 

“Where permission is granted under this Part for a structure, the grant of 
permission may specify the purposes for which the structure may or may not be 
used, and in case the grant specifies use as a dwelling as a purpose for which 
the structure may be used, the permission may also be granted subject to a 
condition specifying that the use as a dwelling shall be restricted to use by 
persons of a particular class or description and that provision to that effect 
shall be embodied in an agreement under section 47”. [Emphasis added] 

 
46. No condition restricting the use of No. 68 to a particular class or category of person is 

attached to the planning permission Carlow County Council Ref. 01/582 under which 
no. 68 was permitted. Planning does not generally focus on the class or type of persons 
carrying out a particular use, but focusses instead on the planning or environmental 
impacts. Planning permission enures for the benefit of the land under section 38(2) of 
the 2000 Act. 

 
Would a single dwelling,  occupied by non-related residents, who are  internationally 
protected applicants, require planning permission? 

 
47. The 2000 Act provides that use as two or more dwellings of any house previously used 

as a single dwelling involves a material change in the use (see also short-term letting 
under section 3A) which is development and, unless such use was exempted 
development, it would require planning permission irrespective of the political status 
of the residents. If there is occupancy by persons without family or other connections 
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where kitchen and other facilities are shared, this may operate no differently in planning 
terms to occupation by a family/ household with a lodger provided that the planning 
and environmental impacts are no different. The off-site impacts are often the same, as 
indicated above, although occupancy by unrelated persons/non-family units can 
sometimes generate a higher car parking requirement and , therefore, potentially higher 
off-sit impacts, such a consideration would not appear to arise in the context of 
occupation by ‘protected persons’, most of whom would not be expected to have cars. 
We are instructed that this issu does not arise in respect of no. 68. 
 

48. Aside from where a material change of use occurs by operation of the 2000 Act, if the 
use of the dwelling gives rise to a material intensification of the existing use or a 
material change of use then it would require planning permission, irrespective of the 
political status of the residents. 

 
Does the provision of  remote, part time or occasional services envisaged attending a 
residence fall within Use Class 9 (a) if applied to international protection applicants?  

 
49. Class 9 provides that a change between the following types of use are exempted 

development: 
 

“Use— 
 (a) for the provision of residential accommodation and care to people in need 
of care (but not the use of a house for that purpose),  
(b) as a hospital or nursing home,  
(c) as a residential school, residential college or residential training centre.” 

 
50. Class 9 does not apply as Querist’s property is in residential use and is a ‘house’ for the 

purposes of the 2001 Regulations.  
 

 
Does the provision of the services, through visits to those under international 
protection, in an existing dwelling, in itself constitute a change of use?  

 
51. The question of whether the provision of a three-hour provision of services per person 

per week amounts to a change of use or a material change of use is a question of fact 
and degree. On the basis of the services provided, it is considered that this level of 
provision of care would be akin to a visiting nurse providing ‘in the community’ care 
and as such would not automatically trigger a change of use.  
  

52. In Westmeath County Council v Quirke (unreported, High Court, 23rd May 1996) the 
Court noted that: 

 
“Many alterations in the activities carried out on the land constitute a change 
of use, however, not all alterations will be material.  Whether such changes 
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amount to a material change of use is a question of fact….. Consideration of 
the materially of a change in use means assessing not only the use itself but also 
its effects.” 
 

53. If the provision of the services does not give rise to planning impacts of a material 
nature, then the introduction of such a use should not be regarded as material in 
planning terms, provided the provision of direct services does not extend significantly 
beyond occasional use or give rise to material off-site impacts which would not occur 
in the normal use of dwellings. On the basis of the low level of services supplied, we 
are of the opinion that no change of use has occurred in relation to the use of no. 68. 

 
 

Please advise on whether you hold the view that the provision of services to persons 
in their own dwelling on an occasional basis would be regarded as ‘ordinarily 
incidental’ to the use of a dwelling under Section 4(1)(j) of the Act in that the use 
would be ‘incidental to the enjoyment of the house as such’.  

 
54. Section 4(1)(j) provides the following development is exempted development: 

 
“development consisting of the use of any structure or other land within the 
curtilage of a house for any purpose incidental to the enjoyment of the house as 
such” 

 
55. Insofar as exemptions are to be strictly construed, on one reading section 4(1)(j) applies 

not to the house itself but to any structure or other land within the curtilage of a house. 
On this basis, the use of the house itself for the provision of care is not incidental to the 
use of other land within the curtilage of a house. If it does apply to the house itself, a 
care use would, in our opinion, be incidental to the enjoyment of the dwelling house as 
such. Occasional visits to the home by friends or family or by care professionals making 
house visits is part of the ordinary or normal use of a dwelling house provided that the 
visits are at a level which do not give rise to any disamenity and are subordinate in land 
use terms to the primary use as a dwelling. The position might change if there were 
significant off-site impacts associated with the secondary use. The test usually applied 
in UK case law is whether the use is reasonably or ordinarily incidental to the use of 
the dwelling house in this sense. In Emin v Secretary of State for the Environment 
[1989] JPL 909, Eyre QC (sitting as a deputy High Court judge) stated: 
 

“The fact that such a building had to be required for a purpose associated with 
the enjoyment of a dwelling house could not rest solely on the unrestrained 
whim of him who dwelt there but connoted some sense of reasonableness in all 
the circumstances of the particular case. That was not to say that the arbiter 
could impose some hard objective test so as to frustrate the reasonable 
aspirations of a particular owner or occupier so long as they were sensibly 
related to his enjoyment of the dwelling. The word ‘incidental’ connoted an 
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element of subordination in land use terms in relation to the enjoyment of the 
dwelling house.” [Emphasis added] 

 
56.  If the correct interpretation is that the exemption does not apply to the main house 

itself, the analysis does not change much as the issue is as to whether the provision of 
occasional care visits in a domestic setting is ancillary to the primary use of the dwelling 
as a residence. To be ancillary, the applicable test is generally considered to be whether 
the use in question is ‘ordinarily incidental’ or, to put it another way, a use which is 
normally incidental to the primary use as a dwelling. In our opinion, weekly care visits 
are ordinarily incidental to the primary use as a dwelling. The position would be viewed 
differently if the residential care were being provided permanently on site. 
 

57. The introduction of services in terms of the use of the dwelling under consideration 
should not be material if it does not give rise to any material off-site impacts. As 
indicated above, the number of vehicular trips likely to be generated by the provision 
of these direct services is no different to that expected for a house in occupation as a 
dwelling There are no other houses in the control of Querist within the subject estate 
and no off-site impacts would increase as a consequence of the occupation of no. 68 by 
protected persons.  
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V  CONCLUSION  
 
58. Having regard to the foregoing considerations, and subject to any qualifications or 

assumptions expressed above, our principal conclusions are as follows: 
 

• It is considered that the use of No. 68 for the accommodation of protected 
persons does not give rise to a material change of use from its use as a dwelling 
and, therefore, does not constitute development requiring planning permission.  

• There are no conditions or limitations imposed by the planning permission for 
the subject dwelling which would prevent it being used for the purposes of 
accommodating applicants for international protection.  

• No physical works or changes to the building have been undertaken, or are 
required to be undertaken, to accommodate persons applying for international 
protection. 

• There is one kitchen and one living/sitting room serving all residents within the 
context of a single dwelling. The bathroom is also shared. A full schedule of 
accommodation, very much the norm for such a sized property is set out in para. 
6 above.  

• There is currently one family living in the subject premises. Were additional 
occupants to be accommodated, who were not related, but shared the kitchen 
and living room facilities in a similar manner, this would not of itself give rise 
to any material change of use, unless it was accompanied by a material increase 
in -site impacts, which does not appear likely. The position might be different 
if there was significant car ownership among protected persons, leading to 
increased traffic or car parking demand, but this would not normally be 
expected. 

• The subject dwelling is being used solely for residential purposes and it is 
understood that Querist  does not intend to provide a reception or administrative 
centre for those seeking international protection at this location.  

• Based on our instructions and the information furnished in terms of the level of 
occupancy (6-8 persons), the issue of intensification does not appear to arise. 
Moreover, it is only where an intensification of use gives rise to material 
planning impacts that a material change of use by reason of intensification could 
be taken to have occurred. In the absence of any material vehicular or other off- 
site impacts in the present case, it is our opinion that there is no material change 
of use in this respect. 

• The Board’s decision and Inspector’s Report on the Ballinamore referral 
supports the view that the use of residential accommodation by protected 
persons does not constitute development. 

 
59. This opinion is confined to a consideration of the particular circumstances of No. 68 

Barrowvale. 
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60. Nothing further occurs at this time. We can advise further if required. 

 
 
Conor Sheehan BL 
Eamon Galligan SC 
 
19 June 2024 
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Section 5 Application - P & D Act 2000 (as amended)  1 

 

LAOIS COUNTY COUNCIL 
PLANNING DEPARTMENT 

PLANNING REPORT 

 

SECTION 5 PLANNING 
REPORT 

 

Planning Ref: S5/2024/26 

Applicant Name: Didean 

Development 
Description: 

Declaration as to whether use of the subject premises as a 
residence for International Protection Applicants constitutes 
development and whether, if it does, it can be considered 
exempted development. 

Development 
Address: 

68 Barrowvale, Portlaoise Road, Carlow,Co. Laois, R93 C9P0 

Decision Due Date: 6th August 2024 

Recommendation Does not constitute development 

 
Introduction  
This is a request for a DECLARATION under Section 5(1) of the Planning and 
Development Act 2000 (as amended) as to whether use of the subject premises as a 
residence for International Protection Applicants constitutes development and 
whether, if it does, it can be considered exempted development. 
 
Site Location 
The subject site is located at no. 68 Barrowvale, Portlaoise Road, Carlow,Co. Laois, 
R93 C9P0 and comprises a 3 bedroom semi detached dwelling within the residential 
estate.  There are areas of hardstanding to the front, and a garden area to the rear.   
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Figure. 1: Aerial View of subject site (Google maps) 
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Description of Proposed Development 
The referral relates as to whether use of the subject premises as a residence for 
International Protection Applicants constitutes development and whether, if it does, it 
can be considered exempted development at 68 Barrowvale, Portlaoise Road, 
Carlow,Co. Laois, R93 C9P0 
 
Relevant Planning History 
The following are considered to be pertinent in the consideration of this Section 5 
Declaration.   
 
04/54 Dan Fitzpatrick granted permission to build extension to existing granted 

houses no. 65/66/67/68 at Barrowvale, Graiguecullen, Carlow, Co. Laois. 
Previous planning permission granted on this site: 01/582. 

 
01/582 Valen Construction granted permission to construct 33 no. 2 storey 

detached, 104 no. 2 storey semi-detached and 16 terrace dwellings. 
47no. conditions 

 
Relevant Statutory & Regulatory Provisions 
 
Planning and Development Act 2000 (as amended) 
 
Section 2 
”house” means a building or part of a building which is being or has been occupied as a 
dwelling or was provided for use as a dwelling but has not been occupied, and where 
appropriate, includes a building which was designed for use as two or more dwellings 
or a flat, an apartment or other dwelling within such a building;”  
 
“structure” means any building, structure, excavation, or other thing constructed or 
made on, in or under any land, or any part of a structure so defined, and—  
(a) where the context so admits, includes the land on, in or under which the structure is 
situate, and  
(b) in relation to a protected structure or proposed protected structure, includes—  
(i) the interior of the structure,  
(ii) the land lying within the curtilage of the structure,  
(iii) any other structures lying within that curtilage and their interiors, and  
(iv) all fixtures and features which form part of the interior or exterior of any structure or 
structures referred to in subparagraph (i) or (iii);  
 
“use”, in relation to land, does not include the use of the land by the carrying out of any 
works thereon;  
 
 “works” includes any act or operation of construction, excavation, demolition, 
extension, alteration, repair or renewal and, in relation to a protected structure or 
proposed protected structure, includes any act or operation involving the application or 
removal of plaster, paint, wallpaper, tiles or other material to or from the surfaces of the 
interior or exterior of a structure. 
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- Section 3(1) 
In this Act, “development” means, except where the context otherwise requires, the 
carrying out of any works on, in, over or under land or the making of any material 
change in the use of any structures or other land. 
 
Planning and Development Regulations 2001 (as amended) 
Exempted Development is legislated for under Section 4 of the Planning and 
Development Act 2000 (as amended) and further prescribed under Article 6 of the 
Planning and Development Regulations 2001 (as amended).    
 
Assessment 
I have taken into consideration the applicant’s case.  For the purposes of S.I. No. 
582/2015 - Planning and Development (Amendment) (No. 4) Regulations 2015 this 
states: 
 
(3) Article 5(1) of the Principal Regulations is amended by inserting after the definition 
of “painting” the following definition: 
 
“ ‘protected person’, for the purposes of Schedule 2, means— 
 
(a) a person who has made an application to the Minister for Justice and Equality under 
the Refugee Act of 1996 or the Subsidiary Protection Regulations 2013 ( S.I. No. 426 of 
2013 ), 
 
(b) a person who falls to be considered or has been considered under section 3 of the 
Immigration Act of 1999, or 
 
(c) a programme refugee within the meaning of section 24 of the Refugee Act of 
1996;”. 
 
It is considered that this Section 5 declaration is best assessed initially under the 
provisions of Section 3 (1) of the Planning and Development Act 2000. 
 
I note that Class 14 and 20f would need be considered where there is “development 
consisting of a change of use”. 
 
However, the initial question is whether the premises being used by those seeking 
international protection constitutes development. 
 
Development? 
 
Section 3(1) states that in this Act, “development” means, except where the context 
otherwise requires, the carrying out of any works on, in, over or under land or the 
making of any material change in the use of any structures or other land. 
 
Planning permission was granted for this property under permission reference 01/582, 
subject to 47no. conditions.  Condition 34 states: 
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“34. Use of the proposed dwellings shall be restricted to residential purposes only. No 
business, trade or other non-residential use shall take place within the proposed 
residential premises.” 
 
I note that no physical works to the dwelling in question, namely 68 Barrowvale 
Portlaoise Road, Carlow, Co. Laois, R93 C9P0 is referred.   
 
I also note that one family is currently living in the property, and that the applicant is not 
proposing to provide a reception or administrative centre for those seeking international 
protection at this location. 
 
It is understood that the applicant would provide visiting services or support where 
required. These services comprise supported living, day and community outreach 
services to individuals or groups with a range of complex support requirements.    
 
I have also considered the matter regarding whether the support services provided by 
the applicant, where there would be a visitation to the property for c 3 hours per week.  
In this instance it would not, and would not be regarded as a material change of use 
because given the low level (1 visit per week), this would not give rise to material off 
site impacts.    
 
It is also noted that protected persons are housed for 6-18months or until such time as 
their application for international protection is processed.   
 
The property in question is being used for the purpose it was intended for, namely a 
residential dwelling, and there are no conditions within 01/582 or 04/54, which limits 
who may use the property for its intended purpose.    
 
Having reviewed the matter in detail, it is noted the dwelling has planning permission to 
be used for residential purposes.  The occupants of the dwelling will still be using it for 
that purpose, and therefore consequently it would not result in a material change of 
use.  There is no contravention of a condition, as per Article 9 . 
 
Therefore as no material change of use has occurred, this does not constitute 
development and there is no need to consider it further under Class 14 and 20f of the 
Planning and Development Regulations, 2001 (as amended). 
 
Section 5(7) EIA Screening 
The proposed development is not specified in Part 2 of Schedule 5 of the Planning and 
Development Regulations 2001(as amended).  In any event, it is considered, having 
regard to nature, size and location, the proposed development would not be likely to 
have significant effects on the environment.  Therefore, EIA is not required. 
 
AA Screening 
A screening for Appropriate Assessment Report was prepared and is appended to this 
report. It concludes that no likely significant impacts are predicted due to the nature of 
the proposed development.  
 
Conclusion and Recommendation 
Having regard to:  
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- Section 2, and 3 of the Planning and Development Act 2000 (as amended); 
- Article 6 and 9 of the Planning and Development Regulations 2001 (as 

amended); and  
- The planning history of the site; 

 
It is recommended that the applicant be informed that: 
 
It is considered that the the subject premises (68 Barrowvale, Portlaoise Road, 
Carlow,Co. Laois, R93 C9P0) as a residence for International Protection Applicants 
does not constitute development under the Planning and Development Act 2000 (as 
amended). 
 
 
 

  26th July 2024 
_____________________    __________________ 
Nathan Smith       Date 
Senior Executive Planner      







  

 

 





Report on application under Section 5 of the Planning and Development Act 2000 (as 
amended) 
 
Reference no.      EC/059/25 
 
Name and Address of Applicant:  Didean Dochas Eireann Teoranta, 
      Unit 3 Bloom HQ,  
      Patrick’s Street, 
      Mountrath, 
      Co. Laois 
      R32 DC58 
 
Agent:       Lenztech Surveying & Engineering Ltd, 
      Unit B12, National Enterprise Park, 
      Portlaoise, 
      Co. Laois, 
      R32 RT73 
 
Location:     Apartment 9, Saint Lua’s, 
      North Circular Road, 
      Limerick 
      V94 DX01 
 
Description of Site and Surroundings: 
The site is located on the corner of North Circular Road and Iona Drive. The application site consists of 
a three storey apartment block.  The site is not a protected structure or situated within an ACA.  
 
Zoning: 
The application site is zoned ‘Existing Residential’. 
 
Proposal: 
This is an application requesting a Section 5 Declaration on whether the following works are or are not 
development or are or not exempted development: 

• To provide residential accommodation for IP applicants. 

This Section 5 declaration includes the following: 

• Site location map 
• Site layout plan 
• Existing floor plan and existing elevations 

 
Planning History: 
Pl. Ref 01/224 – ABP 30.126804: Demolish existing house, construct 9 apartments. St. Lua's, Iona 
Drive, North Circular Road, Limerick. 
 
Pl. Ref 03/77 – ABP 30.126804: A development comprising the demolition of an existing dwelling house 
and construction of nine number two bed apartments in a two/three storey block with associated 
external works, a new entrance on Iona Drive, landscaping and services at the site known as Saint 
Lua’s, North Circular Road, Limerick.  
 
Enforcement History 
None 
 
An Bord Pleanála Case files  
ABP-307077-20 



 
Assessment  
Consideration as to whether a development constitutes exempted development or not is governed by 
Sections 4 and 5 of the Planning and Development Act 2000 (as amended) and Articles 5, 6, 7, 8, 9, 
10 and 11 of the Planning and Development Regulations 2001 (as amended). 
 
Is the proposal development?  

Section 2(1) in this Act, except where otherwise requires –  

‘works’ includes any act or operation of construction, excavation, demolition, extension, alteration, 
repair or renewal.  

‘structure’ as any building, structure, excavation, or other thing constructed or made on, in or under 
any land, or part of a structure so defined, and –  

(a) Where the context so admits, includes the land on, in or under which the structure is situated.  

Section 3(1) defines ‘development’ as ‘the carrying out of any works on, in, over or under land or the 
making of any material change in the use of any structures or other land’.  

The applicant has stated that no ‘works’ are proposed. The question posed by the applicant centres 
on whether the use of the subject premises as a residence for International Protection Applicants 
constitutes development. As no works are proposed the key consideration is therefore whether the 
proposal would result in a material change of use or not.  
The property in question is a two-bed apartment that forms part of an apartment building consisting of 
nine apartments within a 2/3 storey block located on the North Circular Road in Limerick City. The 
applicant has stated that accommodation is provided to international protection applicants on a 6-18 
month basis through a contract with a Government Department. It is stated that staff wouldn't reside in 
the accommodation but would visit to provide services and support.  
 
The applicant has provided a legal opinion on a site located in 68 Barrowvale , Co. Laois and have 
also referenced an An Bord Pleanála referral with an incorrect reference of ABP-309077-20. The 
correct reference appears to be ABP-307077-20 which sought a declaration on whether the use of 
The Rock Centre in Ballinamore, Co. Leitrim, for use as a protection centre for protected persons is or 
is not development or is or is not exempted development. ABP-307077-20 found that the change of 
use of the apartments to ‘the reception and care of those seeking International Protection was not 
development. The Inspectors report noted that the residential accommodation was being used in a 
manner similar to other apartment developments, regardless of the status or personal circumstances 
of the apartment residents which was not considered to be a material planning consideration. The 
Inspector also referred to Class 14(h) and the fact that the building fell under the definition of ‘other 
premises’ and that the individuals residing there were deemed to be ‘protected persons’.  
 
Class 20F also allows a temporary change of use for displaced persons or persons seeking 
international protection for a number of buildings. A residential use is not specifically stated as being a 
use under which this exemption would apply. Therefore, in this case the proposal is not considered to 
fall under Class 20F of the Regs. 
 
Class 14(h) of the Regs provides an exemption for a change of use from use as a hotel, motel, hostel, 
guesthouse, holiday accommodation, convent, monastery, Defence Forces barracks or other 
premises or residential institution providing overnight accommodation, or part thereof to use as 
accommodation for protected persons. Based on the ABP referral previously discussed the apartment 
would fall under the definition of ‘other premises’. The key question then is whether the residents 
would fall under the definition of ‘protected persons’.  
 
Article 5 (1) of the Regs provides a definition of ‘protected persons’ which is as follows: 
 



(a) a person who has made an application to the Minister for Justice and Equality under the Refugee 
Act of 1996 or the Subsidiary Protection Regulations 2013 (S.I. No. 426 of 2013),  
 
(b) a person who falls to be considered or has been considered under section 3 of the Immigration Act 
of 1999, or  
 
(c) a programme refugee within the meaning of section 24 of the Refugee Act of 1996; 
The applicant has confirmed that their wish is to provide residential accommodation for people 
seeking asylum ‘protected persons’ which does appear to fall under Class 14(h) and the requirement 
of the use to provide accommodation to ‘protected persons’. There are no conditions/limitations 
attached to Class 14(h).  
 
It is noted that there are no conditions restricting the use in the original permission for the apartment 
block and the nature of the proposal would be similar to that of the existing apartments in that 
individuals would be residing there. The applicant has stated that one family would be living there. 
Any increase in that number could give rise to an intensification of the use. However, based on the 
information provided this does not seem to be the case at this time.  
 
It is therefore considered that the use of the apartment by ‘protected persons’ does not constitute a 
material change of use and therefore does not constitute development.  
 
Article 9 Restrictions 
The proposed development is not restricted by any of the restrictions in Article 9 of the Planning and 
Development Regulations 2001 (as amended).  
 
Appropriate Assessment  
An AA Screening examination was carried out by Limerick City & County Council (see appendix 1). 
Overall it is considered that the development as proposed should not exercise a significant effect on 
the conservation status of any SAC or SPA as there are no source-pathway-receptors and the site does 
not directly encroach on any Natura 2000 European Sites. Therefore, an Appropriate Assessment is 
not required in this instance. 
 
Environmental Impact Assessment  
An EIA Screening examination was carried out by Limerick City and County Council (see Appendix 2). 
Based on a preliminary examination of the proposal there is no real likelihood of significant effects on 
the environment and EIA is not required.  

Recommendation  
 Regard has been had to –  
(a) Section 2, 3 and 4 of the Planning and Development Act 2000 (as amended)  
(b) Class 14(h) of Part 1 of Schedule 2 of the Planning and Development Regulations 2001 (as  
      amended)   
(c) ABP-307077-20 
(d) The plans & particulars submitted with the application received on the 28th of March 2025.    
  
It is therefore considered that the said works are not a material change of use and therefore do not 
constitute development under Section 3(1) of the Planning and Development Act 2000 (as amended) 
and therefore does not come within the scope of exempted development as defined under Class 14(h) 
of the Planning and Development Regulations 2001 (as amended). 
 
 

     
__________________     Agreed:_________________   
Ella O’Brien      Barry Henn S.E.P   



Executive Planner  

Date: 03/04/2025      Date: 17/04/2025 

 
 
 
  



 
 
Appendix 1 - AA PN01 Screening Form 
 

STEP 1: Description of the project/proposal and local site characteristics: 
 

(a) File Reference No: EC/059/25 
(b) Brief description of the project or 

plan: 
Change of use of existing residential building to 
provide residential accommodation for IP 
applicants. 

(c) Brief description of site 
characteristics: 

The site is located on the corner of Iona Drive and 
North Circular Road 
 

(d) Relevant prescribed bodies 
consulted:  
e.g. DHLGH (NPWS), EPA, OPW 

N/A 

(e) Response to consultation: N/A 
 

STEP 2: Identification of relevant Natura 2000 sites using Source-
Pathway-Receptor model and compilation of information on Qualifying 

Interests and conservation objectives. 
 

European 
Site 

(code) 

List of Qualifying 
Interest/Special 

Conservation Interest 1 

Distance 
from 

proposed 
development 

2 (km) 

Connections 
(Source-
Pathway-

Receptors) 

Considered 
further in 
screening 

Y/N 

002165- 
Lower River 
Shannon 
SAC 

https://www.npws.ie/protected-
sites/sac/002165 

258m None N 

004077-
River 
Shannon and 
River Fergus 
Estuaries 
SPA 

https://www.npws.ie/protected-
sites/sac/004077 

543m None N 

 

STEP 3: Assessment of Likely Significant Effects 
(a) Identify all potential direct and indirect impacts that may have an effect on the 

conservation objectives of a European site, taking into account the size and scale of 
the project under the following headings: 

Impacts: Possible Significance of Impacts:  
(duration/Magnitude etc) 

Construction phase e.g 
- Vegetation clearance 
- Demolition 

None. No works are proposed, there is no 
hydrological connection or direct 
encroachment due to separation distance. 



- Surface water runoff from soil 
excavation/infill/landscaping 
(including borrow pits) 

- Dust, noise, vibration 
- Lighting disturbance 
- Impact on groundwater/dewatering 
- Storage of excavated/construction 

materials 
- Access to site 
- Pests 

Operation phase e.g. 
- Direct emission to air and water 
- Surface water runoff containing 

contaminant or sediment 
- Lighting disturbance 
- Noise/vibration 
- Changes to water/groundwater due 

to drainage or abstraction 
- Presence of people, vehicles and 

activities 
- Physical presence of structures (e.g 

collision risk) 
- Potential for accidents or incidents 

None. No works are propsed and there is no 
hydrological connection or direct 
encroachment on the SAC and SPA due to 
separation distance. 

In-combination/Other 
 

No works are proposed.  

 

(b) Describe any likely changes to the European site: 
Examples of the type of changes to give 
consideration to include: 

- Reduction or fragmentation of 
habitat area 

- Disturbance to QI species 
- Habitat or species fragmentation 
- Reduction or fragmentation in 

species density 
- Changes in key indicators of 

conservation status value (water or 
air quality etc) 

- Changes to areas of sensitivity or 
threats to QI 

- Interference with the key 
relationships that define the structure 
or ecological function of the site 

None. The application site is not located 
adjacent to or within an EU site identified 
above. Therefore, there is no risk of habitat 
loss or fragmentation or any effects on QI 
species directly or ex-situ. 

 

(c) (Are ‘mitigation’ measures necessary to reach a conclusion that likely significant 
effects can be ruled out at screening? 

     
    ☐       Yes           ☒        No 



 

STEP 4: Screening Determination Statement 
The assessment of significance of effects: 
Describe how the proposed development (alone or in-combination is/is not likely to have 
significant effects on European site (s) in view of its conservation objectives 
On the basis of the information submitted, which is considered adequate to undertake a screening 
determination and having regard to: 

• the nature and scale of the proposed development, 
• the intervening land uses and distance from European sites, 
• the lack of direct connections with regard to the Source-Pathway-Receptor model, 

it is concluded that the proposed development, individually or in-combination with other plans or 
projects, would not be likely to have a significant effect on the above listed European sites or any 
other European site, in view of the said sites’ conservation objectives. 
Conclusion: An appropriate assessment is not required. 
 
 Tick as 

appropriate: 
Recommendation: 
 

(i) It is clear that there is no 
likelihood of significant 
effects on a European Site 

 
☒ 

The proposal can be screened out: 
Appropriate Assessment not required.  

 
(ii) It is uncertain whether the 

proposal will have a 
significant effect on a 
European Site 

 

☐ 
 
☐ Request further information to 
complete screening 
 
☐  Request NIS 
 
☐  Refuse planning permission 
 

 
(iii) Significant effects are likely 

 
☐ 

 

 
☐  Request NIS 
 
☐  Refuse planning permission 
 

Signature and Date of 
Recommending Officer: 

 

 
 
________________        
Ella O’Brien 
03/04/2025 

Signature and Date of the 
Decision Maker:   

Barry Henn, Senior Executive Planner 
17/04/2025 

 
  





Signature and Date of 
Recommending Officer:   

   

 
______________          
Ella O’Brien, Executive Planner  
03/04/2025   

Signature and Date of the 
Decision Maker:       

 Barry Henn, SEP   
17/04/2025   

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
Appendix 3 - Site photographs 
 

 
 

 
 
 
 



 

 
 

 
 
 










